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OVERVIEW

Entertainment Law is the application of laws that are unique to the entertainment industry.  Specifically these laws focus on copyrights, trademarks, First Amendment issues, responsibility and content liability, contracts and labor laws through the lens of the entertainment industry.  This course examines all aspects of Entertainment Law.

Since Entertainment Law is a relatively new area the majority of this course looks at recent cases and how these cases affect the rights of individuals – both those who are participants in the media and those who are affected by the media.  

The First Amendment is one of the oldest statutes that exists in our country.  However, the way the First Amendment affects the use of new technology has only been considered in the last 50 years.  Media has evolved from the written word to encompass pictures, video and the Internet.  The word “copy” has changed the way our society views property ownership as technology outraces our ability to define the various forms of property and struggles to protect the rights of the creators as well as the right of individuals to enjoy the media at their convenience.  

This course looks at all of these issues by tracing the development of laws by our legal system to monitor the rights of all individuals affected by the media.  The various cases reviewed demonstrate the precedent set for many laws in existence today.  In addition the course module looks at common law that has set the guidelines for today accepted practices.

At the end of this module you will find a list of Internet sites and resources that you may find useful in your struggle to teach our students the intricacies of entertainment law.

FREEDOM OF SPEECH

The Constitutional Right: 

This constitutional right of freedom of speech is included as part of the First Amendment to the Constitution.

The first ten Amendments are known as the Bill of Rights: 

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.

A.
Freedom of Speech v. Artistic Expression

Articles on Free Speech: 



http://www.firstamendmentcenter.org (Site found 4/7/05) this link is the First Amendment Center which has many articles about free speech and the music industry.

http://www.riaa.com/issues/freedom/default.asp (Site found 4/7/05)   This site takes you to RIAA (the Recording Industry Association of America) which has information specific to the music industry.


B.
Regulating Freedom of Speech in the Entertainment Industry 

    
The Voluntary Systems



1.  The Use of Parental Advisory Labels



Resources:  http://www.riaa.com/issues/parents/advisory.asp (Site found 4/7/05)  



This link takes you to RIAA (the Recording Industry Association of America) which 



has information specific to the music industry.



2,
The Wal-Mart Policy



http://www.pbs.org/newshour/bb/business/Wal-Mart/impact.html Article overview.  



This link is to the On-line News Hour and discusses the policy summarized below: 



(Site found 4/7/05)




Wal-Mart refuses to sell certain albums carrying parental advisory labels or 




containing lyrics or covers deemed offensive or dealing with topics such as abortion, 



rape, homosexuality, or Satanism.  This policy can be construed to be a regulation of 


speech because Wal-Mart requests artists and recording companies to change what 


Wal-Mart considers being objectionable lyrics and CD covers.  In 2003, 60 Wal-Mart 



sold 20 percent of the nation’s music.  Sheryl Crow crowed refused to change 



specific lyrics of “Love is a Good Thing” in which she made reference to “guns . . . 



bought at the Wal-Mart discount store.”




Case:  Skeens vs. Wal-Mart




Case Summary:  A Maryland couple has sued Wal-Mart for failure to follow its own 



policy regarding the sale of CDs with offensive topics/language.  The basis of their 



lawsuit is that Wal-Mart deceived customers by carrying a CD with obscenities, 



violating its own policy to stock only clean music.  They are seeking removal of the 



CD from shelves and damages of $74,500 for customers who bought the CD in the 



Maryland store.  Critics regard this lawsuit as an effort to censor music.





Issue:  False and misleading advertising is the basis of the lawsuit.  Related 




issues – music censorship and Wal-Mart’s freedom of speech




Rule:  False and misleading advertising is advertising that intentionally misleads.  



Censorship is generally not allowed under the First Amendment – freedom of 




speech.  




Application:  Does the Wal-Mart policy rise to the level of advertising and is the sale 



of a CD with an obscene word result in false advertising?  The related issues are 



more serious.  Does Wal-Mart have a significant impact on the music industry as the 


largest distributor of CD’s and does their refusal to sell a CD constitute censorship?  



Would Wal-Mart’s freedom of speech be violated if they were forced to change their 



policy and distribute all types of CD’s and videos?




Conclusion:  case filed 12/9/04 – pending




Resources:  http://www.csmonitor.com/2004/1220/p12s03-usju.html 







(Site found 4/7/05)




http://www.usatoday.com/life/music/2004-12-11-walmart-music_x.htm




C.
Motion Picture Association Ratings System




Home Page for the Motion Picture Association of America.  






http://www.mpaa.org/movieratings/ (Site found 4/7/05) This link has a graphic 




depiction of the voluntary movie rating system and gives an option to search its 



database.  Click on “how it works” for the following article (contents listed):

· How it All Began

· A New Kind of American Movie

· The Birth of the Ratings 

· Changes in the Ratings System 

· The Purpose of the Ratings System 

· How the Ratings are Decided 

· 
The Board Votes on Ratings 

· 
Appeal of Ratings

· What the Ratings Mean 

· 
Appraisal 

· 
Advertising and Trailer Policy

· How the Ratings System is used by Theater Owners and Video Retailers 

· The Public Reaction


PRIVACY



"The Right to be Left Alone" by Louis Brandeis & Samuel Warren (1890)



Brandeis and Warren proposed a new tort—invasion of privacy—in a Harvard Law 


Review article in 1890.  Their complaint was that the press was printing lurid accounts 


of the social activities of the Warrens, a prominent Boston family.  Invasion of privacy 


was distinguished from injury to reputation on grounds that invasion of privacy was a 


deeper harm, one that damaged a person’s sense of their own uniqueness, 



independence, integrity, and dignity and thus deemed privacy a personal, not a property 

right.



This is a very useful article about invasion of privacy.  It specifically addresses the laws 


in Florida but is a very useful generalization of the laws at the state and Federal level.  




http://www.flabar.org/DIVCOM/PI/RHandbook01.nsf/0/dfc00ac22467b7f5852569cb004cbc2
a?OpenDocument




Four ways to suffer invasion of privacy:

1. Intrusion upon an individual’s solitude or into his or her private affairs (intrusion upon seclusion)
2. Public disclosure of embarrassing private facts (private facts)
3. False publicity (false light publicity)
4. Use of an individual’s name or likeness for one’s advantage (appropriation)


A.  Invasion of Privacy vs. Freedom of the Press




If the information is considered news or is the result of a news event there can be 



no claim of right to privacy.  




Two step process:

1. Has the media violated legal principles which protect the individual?

2. Even if there is a violation – does the press have a constitutional excuse granting immunity to the publication of the news?  





Case:  Deitemann vs. Time (1963)




Case Summary:  In November 1963, Time, Inc. published an article entitled, 




“Crackdown on Quackery” in Life Magazine.  The article portrayed Dietemann as a 



quack for engaging in the practice of healing with clay, minerals, and herbs.  Using 



the ruse of seeking the healer's services to gain entrance to his office within his 



home, two magazine reporters secretly photographed and recorded the healer's 



examination of one of them.  Photographs were also published that were taken by 



reporters who acted in conjunction with the police and the health department without 


Dietemann’s consent.  




Issue:  Invasion of privacy versus freedom of the press.  




Rule:  Under the First Amendment, the media has the right to gather news from any 



source by lawful means.




Application:  The court ruled that the unlawful entry resulted in invasion of privacy 



and the First Amendment does not protect the news media from unlawful entry.  Two 


factors seemed to guide the Federal Appeals Court in ruling that the reporters were 



guilty of an unlawful intrusion: (a) the activities all took place in Dietemann's home, 



an area traditionally deserving the greatest protection; and (b) the reporters gained 



entry to the home by subterfuge, i.e., posing as patients




Conclusion:  Both trial and Appellate Courts ruled that Dietemann’s right to privacy 



was violated making this case a precedent-setting case, which is often referenced in 



present day cases.




Case:  Namath vs. Sports Illustrated




Case Summary:  Sports Illustrated used a photograph of Joe Namath in its 




advertising that it originally published in conjunction with an article about the 1969 



Super Bowl Game.  Namath sued for substantial compensatory and punitive 




damages claiming that Sports Illustrated used the photo without his consent.  




Issue:  Is the use of Namath’s picture an invasion of privacy if he allowed the 




magazine to use the picture in a previous printing?




Rule:  The appropriation category of invasion of privacy prevents others from using a 


person's name or identity for commercial gain.




Application:  For there to be potential liability for the tort of appropriation, it is 




generally necessary that a publication use a person's name or identity in a profit-



making enterprise.  




Conclusion:  The court ruled that the use of Namath’s photograph was incidental to 



the advertising pf the newspaper and did not indicate the athlete’s endorsement of 



the magazine.  This case established a Federal right of privacy such as a person’s 



home.





Case:  RIAA vs. Verizon:  




Case Summary:  The RIAA using a controversial subpoena provision introduced by 



the 1998 Digital Millennium Copyright Act (DMCA), demanded that Verizon Internet 



Services reveal the identity of a Verizon subscriber who allegedly used KaZaA peer-



to-peer software to share music online.  The RIAA was seeking the identities in its 



effort to sue those who had illegally downloaded digital copies of recordings.  





Issues:  Invasion of privacy, anonymous free speech





Rule:  Censorship is generally not allowed under the First Amendment – freedom of 



speech.  




Application:  Are Internet subscribers protected under the First Amendment?  




Telephone subscribers generally are not protected.




Conclusion:  The U.S. Court of Appeals ruled in favor of Verizon when it refused to 



give information about the identity of Internet subscribers as ordered by a subpoena.





Case:  Celine Dion v. National Enquirer



http://www.eonline.com/News/Court/0003.dion.html




Case summary:  The National Enquirer published an article claiming Celine Dion 



was pregnant with twins.  Dion sued The National Enquirer claiming the Enquirer 



knew of her struggle to conceive and that it caused emotional distress by exploiting 



her desire to conceive and not verifying the twin tale.  She also claimed false-light 



invasion of privacy and unfair business practices.  




Issue:  Invasion of privacy




Rule:  Under the First Amendment, the media has the right to gather news from any 



source by lawful means, unless the press violated legal principles in gathering news.




Application:  Is the news of the pregnancy news or the result of a news event?  Are 



medical records within a sphere of privacy?




Conclusion:  The National Enquirer admits the rumors were false and the case 



settled out of court.




B.  Privacy in Public Areas




Generally speaking, you have little or no right of privacy from the media if you are in 



a public place.  So long as everybody in that public place can see you, the media 



can photograph you, write about what you did there, and publish the pictures.  You 



have no legal recourse.  (If you don’t want to be seen, don’t go out in public.)




C.  Privacy in Semi-Public Places




The next areas in which the media can intrude on personal privacy are semi-




public places.  Semi-public areas are privately owned, but open to the public.  



Examples would be stores, restaurants, bars, offices.  Anybody can walk in.  There 



is an understood, open invitation for the public to enter.




In a truly public place, a reporter or photographer cannot invade your privacy 




unless they physically harass and intimidate you.  When they walk into a semi-



public place, the rules shift.




Most cases now seem to indicate still photographers or TV camera crews can 



come in and take pictures, but must leave if the owner of the semi-public place 



tells them to leave.  If they don’t leave, they become trespassers.  This increases 



the likelihood a court will decide they also invaded personal privacy.  This would 



apply to almost any place of business.




D.  Privacy of Public Figures




The rule of thumb seems to be: the higher in government, and the more contact with 



the public, the less privacy you have.  Judges, police officers and school teachers 



probably have less privacy than government auditors or secretaries, on the theory 



that their character can affect the quality of their public work.




Outside government, the more visible and newsworthy you are, the less privacy you 



have.  Officers of a major labor union or corporation give up some of their privacy.  



Lawyers who represent famous clients can become public figures, along with 




journalists, entertainers and professional athletes.




The courts are still trying to determine how far the media should be allowed to go in 



invading private lives.




There is no white line: The lines are difficult to draw.  Verdicts in one state disagree 



with those in another.  It is new law, growing and being reshaped each time a jury 



wrestles with the facts in a specific case




E.  Types of Invasions




There is no privacy in public.  If there is no expectation of privacy, then the taking of 



a picture or recording of sound is not an intrusion if seeing or hearing is not.  The 



“sphere of privacy” is determined by the plaintiff’s viewpoint.  





Case:   Husky vs. National Broadcasting Co.




Case Summary:  Husky, a Federal prisoner, sued National Broadcasting Co. (NBC) 



for filming him exercising in the exercise cage wearing only gym shorts.  The 




prisoner stated that he had told a guard that he did not consent to being filmed.  



Husky expected that the only persons able to see him would be prison inmates and 



administrative staff.  NBC stated that they were filming a person in a public area – an 


exception of the right to privacy.  




Issue:  Has there been an invasion of the “sphere of privacy” in a prison setting?




Rule:  Invasion of privacy





Application:  The prisoner may have an expectation of privacy within the prison 



setting.




Conclusion:  Court determined that part of the prison may fall within a prisoner’s 



protected sphere but case was pled out prior to court finding.




Case:  Galella v. Onassis (1973) 




Case Summary:  Galella was a free-lance photographer specializing in the making 



and sale of photographs of well-known persons.  Onassis was the widow of the late 



President, John F. Kennedy, mother of the two Kennedy children, John and 




Caroline, and the wife of Aristotle Onassis, widely known shipping figure and reputed 


multimillionaire.  




Galella took pictures of John Kennedy riding his bicycle in Central Park across the 



way from his home.  He jumped out into the boy's path, causing the agents concern 



for John's safety.  The agents' reaction and interrogation of Galella led to Galella's 



arrest and his action against the agents; Galella on other occasions interrupted 



Onassis at tennis, and invaded the children's private schools.  At one time he came 



uncomfortably close in a power boat to Onassis swimming.  He often jumped and 



postured around while taking pictures of her party, notably at a theater opening but 



also on numerous other occasions.  He followed a practice of bribing apartment 



house, restaurant and nightclub doormen as well as romancing a family servant to 



keep him advised of the movements of the family.  




Onassis filed an injunction preventing Galella from coming within 50 to 100 yards of 



Onassis.  Galella filed an appeal to lift the restraining order.




Issue:  Are the photographer’s actions protected by the First Amendment.




Rule:  The First Amendment protects the right of the media in reporting public figures 


actions.




Application:  Did the First Amendment protection apply to the photographer’s actions 


even if they are seen to be harassment.




Conclusion:  The court held that First Amendment does apply but the actions were 



seen to be harassment and therefore did not appeal the restraining order.  The 



photographer did not have the right to harass Onassis.




Other:




· Appropriation: Unauthorized commercial use of one person's name or likeness or some aspect of persona to benefit another.  Consent is the only valid defense.

· False light privacy:  Similar to libel, except that there does not have to be defamation or damage to reputation.

· Publication of private matters is an invasion of privacy if (a) It is highly offensive to a reasonable person and (b) It is not of legitimate concern to the public.

· Publicity and publication have different meanings in law of privacy than in libel.  In defamation, communication to a single person is publication.  In privacy law, publicity means communicating to the public at large or to a great number of people. Publicity is assumed for publication by a newspaper or broadcast over radio or TV.

· Publicity about private facts:  The news media has been required to pay damages in a few cases to persons embarrassed by publication of private facts, when such publication outraged the community's notion of decency, a question of fact for the jury.  But there is no invasion of privacy if the private facts are newsworthy -- again, a question of fact for the jury -- or gleaned from the public record.




F.  Categories of Invasion of Privacy Torts




1.  Intrusion upon seclusion or solitude, or into private affairs.

· Was the media obtained illegally by the person reporting the news item?
· Is the reporter guilty of extraordinary?
· Did the plaintiff consent to the intrusion?
· Was the news event in the public view?
· Was the individual’s “sphere of privacy” (Roe v. Wade 410, U.S. 113, 193) violated?




2.  Public disclosure of embarrassing private facts.




The reported facts must be truthful or else the tort would fall under the False 



Light provisions.  The Supreme Court has refused to extend First Amendment 



protection to truthful but embarrassing publication.




Case:  Cox Broadcasting v. Cohn (1975)




Case summary:  A young girl was raped and murdered.  A television 




reporter learned the victim’s name from the court indictment which was 




open to public inspection.  The reporter published an account of the rape.  




The father of the victim filed a lawsuit claiming invasion of privacy.




Issue:  Was the father’s privacy invaded by publishing facts that are of public 



record.  Should the Supreme Court extend immunity to all reports of public 



record?





Rule:  The plaintiff must show that the publication was highly offensive to a 



reasonable person and that the matters were not newsworthy





Application:  The publishing public records should not be suppressed by the 



court.  Even thought the facts met the two pronged test the fact that the 




publication was based on public records does not result in invasion of privacy.




Conclusion:  
The Supreme Court refused to grant blanket immunity for all truthful 


publications but extended immunity to publication of information from open 



judicial records.




3.
Plaintiff must prove a two pronged test.  That the media was highly offensive to a 




reasonable person and that the matters were not newsworthy (of significant 




concern to the public)




4.  Defense would be to show either that the publication (whether written, verbal or 




photographed) was not highly offensive to a reasonable person or that it is 




newsworthy.





Case:  Sidis v. F-R Publishing Corp. (1940)




Case Summary:  The New Yorker reported that Sidis a former mathematical 



genius who graduated from Harvard at the age of 16 was 27 years later merely a 



clerk for the who lived alone 




Issue:  Does the article written 27 years later meet the defenses for publication of 


private facts?




Rule:  The plaintiff must show that the publication was highly offensive to a 



reasonable person and that the matters were not newsworthy




Application:  Is the event still newsworthy after 27 years.  How does the passage 



of time affect an event?  Are the facts disclosed embarrassing to a reasonable 



person?




Conclusion:  The Appellate Court held for the defense finding that the article was 



newsworthy and did not disclose highly offensive facts.  The court found that the 



passage of time does not negate the newsworthiness of the article.  Secondly the 


court found that being a clerk and a recluse while embarrassing to Sidis, would 



not be embarrassing to a reasonable person.




5.  Areas that might arise to litigation:

· sexual relations
· home life
· illnesses
· family issues
· intimate correspondence
· contents of income tax returns




6.  Publicity which places a person in a false light in the public eye 





(False Light Publicity)





The Supreme Court has held that the First Amendment is a constitutional 





defense. 




Simple carelessness or negligence will not result in a valid claim. The plaintiff 



must also show that the defendant knowingly or recklessly published a 




falsehood.




7.  Appropriation of name or likeness. 




These rights protect against the unauthorized commercial use of an individual’s 



identity (e.g. name, image, voice) and are a property right that can be assigned 



or licensed.  The right of publicity is "the right of every person to control the 



commercial use of his or her identity.




What aspects of a person's persona are protected?
· Name and likeness

· Voice
· Robots depicting a public personality 




Case:  White v. Samsung Electronics America Inc (1992)



http://www.law.uconn.edu/homes/swilf/ip/cases/white.htm




Case Summary:  Samsung ran an ad campaign promoting its consumer 




electronics.  Each ad depicted a Samsung product and a humorous prediction:  



The ad involved in this litigation starred a robot dressed in a wig, gown and 



jewelry reminiscent of Vanna White's hair and dress; the robot was posed next to 


a Wheel-of-Fortune-like game board.  The caption read "Longest-running game 



show.  2012 A.D."  White sued, alleging Samsung infringed her right of publicity 



by "appropriating" her "identity."




Issue:  Is the right to draw ideas from a rich and varied public domain, and the 



right to mock, for profit as well as fun, the cultural icons (public figures) of our 



time protected by the First Amendment?  




Rule:  Under California law, White has the exclusive right to use her name, 



likeness, signature and voice for commercial purposes.  Cal. Civ. Code § 3344(a)




Application:  Samsung didn't use her name, voice or signature, and it didn't use 



her likeness.  The advertisement humor revolved around the fact that the game 



show hostess was a robot, not a real person.  




Conclusion:  Court held that the right of publicity extends not just to the name, 



likeness, voice and signature of a famous person, but to anything at all that 



evokes that person's identity.




Case:   Wendt v. Host International Inc.




Case Summary:  After securing a license from Paramount, the copy- right holder, 


Host opened a line of Cheers airport bars.  To help get patrons into a Cheers 



mood, Host populated the bars with animatronics figures resembling Norm and 



Cliff: One is fat; the other is dressed as a mailman. Plaintiffs George Wendt and 



John Ratzenberger, the only actors who ever portrayed Norm and Cliff, sued 



Host for unfair competition and violation of their right of publicity.  Paramount 



intervened; claiming that its copyright preempted any claim Wendt and 




Ratzenberger might have under state law.  The district court granted summary 



judgment for the defendants because it found that the robots didn't look like the 



plaintiffs: 




Issue:  Did Host violate their trademark and publicity rights by creating 




animatronics robotic figures (the "robots") based upon their likenesses without 



their permission and placing these robots in airport bars modeled upon the set 



from the television show Cheers?  Appellants here are not seeking to prevent 



Paramount from exhibiting its copyrighted work in the Cheers series.  The claim 



is the invasion of personal rights as opposed to copyright infringement, since 



Paramount holds the copyright to the characters from Cheers.




Rule:  Appropriation of a likeness through the use of the robots.




Application:  Appellants here are not seeking to prevent Paramount from 




exhibiting its copyrighted work in the Cheers series; instead they are seeking the 



invasion of personal rights.  Does the robot so closely resemble Wendt and 



Ratzenberger so as to cause appropriation of a likeness?  




Conclusion:  The court held that this was up to a jury to decide and remanded to 



trial.  Case is still pending 




8.  Infringement Test
· Has the material been disseminated?
· Would a reasonable person recognize the material as representing the individual depicted?
· Commercial use-Was the representation used with the intent of commercial gain?
· Did the dissemination of the material sabotage the commercial use of the identify to its rightful owner




G.
Defenses in Invasion of Privacy Cases

· Newsworthiness

· Consent

· Truth (not a valid defense in publication of private facts; is good for false light cases)




H. Right of Publicity




Who is a Public Personality?




What is a newsworthy event?



Related sites



http://www.publaw.com/rightpriv.html  (Site found 4/27/05) This site deals with 



publicity and the First Amendment.  The Publishing Rights of Publicity 




http://www.gseis.ucla.edu/iclp/rftb.html  (Site found 4/27/05)




http://www.internetlegal.com/articles/Rights of Privacy-Film-TV.htm  (Site found 



4/27/25) (Good teacher source for additional case study)




http://www.law.ed.ac.uk/ahrb/personality/us.asp  (site found 5/18/05)



An introduction to personality rights in the UA.



I.  Defenses




First Amendment freedom of expression





a.  Consent




The Press advertising itself (see Montana v. San Jose Mercury News)




b.  Mock and Parody (see two differing cases)




Case:  White v. Samsung  (see above)




Case:  Cardtoons L.C. v. Major League Baseball Players Association)




Case Summary:  Cardtoons produces parody trading cards that feature 



caricatures of active major league baseball players.  Cardtoons contracted 



with Champs Marketing, Inc. to produce and distribute the cards.  Major 



League Baseball Players Association (MLBPA), the exclusive agent for all 



active major league baseball players handles licensing agreements 




authorizing the use of their identities.  




MLBPA claimed that by producing and selling the cards, Cardtoons was 



violating the property rights of MLBPA and the players.  The MLBPA 




threatened to sue Cardtoons if they refused to cease production and sale of 



the cards.  MLBPA also threatened Champs with litigation if it did not stop 



producing the cards.  Upon receipt of the letter, Champs notified Cardtoons 



that it intended to stop printing the cards.  




Issue:  Do the cards violate MLBPA's publicity and intellectual property rights?



Did the MLBPA interfere with Cardtoons's contractual relations with Champs?




Rule:  Under the First Amendment the baseball players have a right to 




privacy.




Application:  The district court concluded that the parody cards enjoyed First 



Amendment protection against MLBPA's infringement claims.  




Conclusion:  The court decided in favor of Cardtoons regarding their right to 



use the baseball players as a subject of parody for their cards.  The Appellate 


Court found that the parody cards are "an important form of entertainment 



and social commentary that deserve First Amendment protection."  




Cardtoons, L.C. v. Major League Baseball Players Assoc., 95 F.3d 959, 976 



(10th Cir. 
1996)




Case:  Zacchini v. Scripps-Howard Broadcasting Company (1977)




Case Summary:  This is a landmark case regarding media rights in 




publishing.  A broadcasting company filmed an entertainer's "human 




cannonball" act at a county fair in Ohio and, against the performer's wishes, 



showed the entire act on a local television station's news program.  The 



performer then brought an action for damages against the company, but the 



Ohio trial court granted summary judgment for the company.  A Court of 



Appeals in Ohio reversed, holding that there was a cause of action, but the 



Supreme Court of Ohio, although recognizing a performer's right to the 




publicity value of his performance under Ohio law, nevertheless held that the 



company's broadcast was privileged and entered judgment for the company.




Issue: First Amendment protection of the broadcast of a performer’s act.




Rule:    The First and Fourteenth Amendments protect free speech.




Application:  The First and Fourteenth Amendments do not immunize the 



media when they broadcast a performer's entire act without his consent 



therefore a television broadcaster is not protected when the broadcaster 



televises the performer's entire act on a television news program.




Conclusion:  The Supreme Court found for the plaintiff Zacchini.





Case:  Haelen Laboratories v. Topps Chewing Gum-Rights of Publicity



http://www.law.ed.ac.uk/ahrb/personality/uscases.asp#Haelan





Case Summary:  The plaintiff (Haelen Laboratories) a distributor of chewing 



gum had signed a contract with base-ball players for an exclusive right to use 



their picture on advertising for the chewing gum.  Topps Chewing Gum (the 



defendant), a competitor, aware of the exclusive right in the contract, induced 



the players to authorize him to use their image for the advertising of the 



defendant’s chewing gum.  




Issue:  The plaintiff argued that his contract right had an independent 




existence.  This right was called right of publicity.  The right was not a mere 



release of liability, but the right to grant the exclusive privilege of publishing 



his picture.




Rule:   Does the First and Fourteenth Amendment extend to the right of 



publicity?




Application: An individual has the right to control the distribution of his 




photograph and benefit from the right of his identity.




Conclusion:  The court found for the plaintiff establishing a new distinct right 



of publicity.




Case:  Vanna White v. Samsung Electronics 






Virtual recording





(See above)





Case:  Woody Allen v. National Video, Inc.






Rights of publicity




Case Summary:  National Video was using look-alikes of Woody Allen in their 


commercials.




Issue:  Does the right of publicity extend to the use of look-alikes?








Rule:  The First Amendment has been extended to protect an individuals’ 



right to publicity.




Rule:   Does the First and Fourteenth Amendment extend to the right of 



publicity?




Application:  In this case Woody Allen requested an injunction preventing 



look-alikes being used in National Video commercials.  




Conclusion:  Woody Allen was granted an injunction preventing look-alikes 



being used in National Video commercials.  





Case:  Johnny Carson v. Here's Johnny Portable Toilets 




Case Summary:  John W. Carson (Carson), was the host and star of "The 



Tonight Show," a well-known television program broadcast five nights a week 



by the National Broadcasting Company.  Carson also appeared as an 




entertainer in night clubs and theaters around the country.  From the time he 



began hosting "The Tonight Show" in 1962, he had been introduced on the 



show each night with the phrase "Here's Johnny."  This method of 




introduction was first used for Carson in 1957 when he hosted a daily 




television program for the American Broadcasting Company.  The phrase 



"Here's Johnny" is generally associated with Carson by a substantial segment 


of the television viewing public.  In 1967, Carson first authorized use of this 



phrase by an outside business venture, permitting it to be used by a chain of 



restaurants called "Here's Johnny Restaurants."




Here's Johnny Portable Toilets, Inc. (Toilets), is a Michigan corporation 



engaged in the business of renting and selling "Here's Johnny" portable 



toilets.  Toilets’ founder was aware at the time he formed the corporation that 



"Here's Johnny" was the introductory slogan for Carson on "The Tonight 



Show."  He indicated that he coupled the phrase with a second one, “The 



World's Foremost Commodian," to make "a good play on a phrase."




Carson sued Toilets alleging unfair competition, trademark infringement under 


Federal and state law, and invasion of privacy and publicity rights.  They 



sought damages and an injunction prohibiting Toilets further use of the 




phrase "Here's Johnny" as a corporate name or in connection with the sale or 



rental of its portable toilets.




Issue:  Invasion of the right of privacy and the right of publicity resulting from 



the use of a phrase generally associated with a popular entertainer.




Rule:  The First and Fourteenth Amendment protect certain rights of publicity.




Application:  Do these rights extend to the protection of a slogan used by an 



entertainer?  Doe the First Amendment go so far as to extend the right of 



publicity to phrases or things which are merely associated with an individual.




Conclusion:  The court did not extend the right of publicity to the use of a 



common slogan used by an entertainer.  On the unfair competition claim, the 



court concluded that Carson had failed to satisfy the "likelihood of confusion" 



test.  On the right of privacy and right of publicity theories, the court held that 



these rights extend only to a "name or likeness," and "Here's Johnny" did not 



qualify.




Case:  Bette Midler v. Ford Motor Co. (1988)




Case Summary:  Bette Midler sued Ford Motor for the use of a sound-alike 



voice of a celebrity as an invasion of Midler's Right of Publicity.  An ad agency 


had asked Midler to sing the song "Do You Want to Dance," for a car 




advertisement.  After she declined to participate, the ad agency hired one of 



Midler's former backup singers to record the song imitating Midler's voice and 



style.  When the advertisements were run many listeners thought the song 



was being sung by Midler.  The ad agency obtained permission to use the 



song from its copyright owner but did not have Midler's consent to imitate her 



voice.




Issue:  Right to publicity




Rule:  The First and Fourteenth Amendment protect certain rights of publicity.




Application:  Does the protection of the First and Fourteenth Amendment 



extend to the use of singer’s imitation.  The court reasoned that when a 



distinctive voice of a professional singer was widely known and was 




deliberately imitated in order to sell a product, there was infringement of the 



singer’s rights.  




Conclusion:  The court decided in Midler’s favor but stated that the finding 



was limited to the holding to the facts.  Not every imitation of a voice to 




advertise merchandise was necessarily actionable.




Case:  Kareem Abdul Jabbar v. General Motors 






right of publicity infringement




Case summary:  Kareem Abdul-Jabbar was named Ferdinand Lewis ("Lew") 



Alcindor at birth, and played basketball under that name throughout his 



college career and into his early years in the National Basketball Association 



("NBA").  While in college, he converted to Islam and began to use the 




Muslim name "Kareem Abdul-Jabbar" among friends.  




This dispute concerns a GMC television commercial aired during the 1993 



NCAA men's basketball tournament.  The record includes a videotape of the 



spot, which plays as follows: A disembodied voice asks, "How `bout some 



trivia?"  This question is followed by the appearance of a screen bearing the 



printed words, "You're Talking to the Champ."  The voice then asks, "Who 



holds the record for being voted the most outstanding player of this 




tournament?”  In the screen appear the printed words, "Lew Alcindor, 




UCLA, `67, `68, `69."




Kareem Abdul-Jabbar sued GM and its advertising agency claiming that GM 



used Abdul-Jabbar’s former name, Lew Alcindor, without his consent.




Issue:  Does the use of the basketball player’s former name violate his 




common law rights of publicity.  Does he have rights over a name that has not 


been publicly promoted?




Rule:  The First and Fourteenth Amendment protect certain rights of publicity.




Application:   The Appellate Court held that abandonment of an athlete’s 



former name was not a defense to appropriation claims.  The Court held that 



an individual’s decision to use a name other than birth-name does not imply 



intent to set aside his birth-name, or identity associated with that name.  The 



Court also held that whether the ad could be construed as an endorsement by 


Abdul-Jabbar was a question of fact for the jury.  




Conclusion:  The court found that there was a basis for Kareem’s claims and 



remanded to trial.




Case:  Don Henley v. Dillard Department Stores 




Case Summary:  Don Henley is a successful musician who was a member of 



The Eagles and has since performed solo.  Dillard Department Stores ran ads 


for a shirt it called "Henley."  The ad had a photo of a man wearing the shirt.  



The text for the Dillard ad said, "This is Don" and "This is Don's Henley" and 



other text used similar plays on "Don Henley."  Henley sued for 





misappropriation of his name; or the right of publicity.




Issue:  Right of publicity – ownership of intellectual property




Rule:  The First and Fourteenth Amendment protect certain rights of publicity.




Application:  A defendant may be held liable for using a phrase or image that 



clearly identifies the celebrity, in addition to finding liability for using a 




plaintiff's precise name."  Dillard's clearly appropriated Henley's name or 



likeness and there is no genuine fact issue in dispute on that issue.  Dillard's 



claim that this was playing on Henley's name does not change the fact that 



the store intended to attract customers by using Henley's identity, which has 



market value.





Conclusion:  Partial summary judgment granted to Henley





Case:  ETW Corp. (Tiger Woods) v. Jireh Publishing Inc. 




Case Summary:  ETW owns numerous trademarks for the mark "Tiger 




Woods" including categories of art prints, calendars, photographs, notebooks, 


pencils, pens, posters, and trading cards.  Rush created an art print called 



"The Masters of Augusta" featuring Tiger Woods in the center, and a text that 



comes with the print (not on the print) said the print features Woods 




displaying his awesome swing, flanked by his caddie. This work was sold as 



a limited edition print.  The suit alleges Jireh distributed artwork from artist 



Rick Rush violating Wood’s rights by distributing paintings of Wood’s without 



permission.




Issue:  Right of publicity – ownership of intellectual property




Rule:  The First and Fourteenth Amendment protect certain rights of publicity.




Application:  The court notes that the NAME Tiger Woods, which is a mark, 



does not appear on the print, only in the narrative insert.  Therefore there was 


no trademark infringement.




Conclusion:  The court issued a summary judgment ruling solely on the TM 



claims before the court for Jireh Publishing.





Case:  Cher v. Forum International, (1982)




Case Summary:  Actress/celebrity "Cher" sued a tabloid magazine and 



freelance writer, Fred Robbins, based on a published article billed as an 



"exclusive" interview with Cher.  Cher had given Robbins an interview for a 



story to be published in “Us Magazine”.  At Cher's request, “Us Magazine” 



declined to publish the article.  Robbins eventually sold the interview to 



“Forum International” and “Star”.  




Issue:  Based upon the headlines, cover page promotions, and related 




advertising, Cher alleged breach of contract, unfair competition, 





misappropriation of name and likeness, misappropriation of her right of 



publicity




Rule:  The First and Fourteenth Amendment protect certain rights of publicity.




Application:  Cher granted an interview based on certain conditions and 



expectation.  The interview was published in a different magazine.  Do her 



rights to publicity extend to control on how that interview is published or does 



she give up these rights by granting the interview?




Conclusion:  The Ninth Circuit held that Cher was not damaged by “Star's” 



allegedly exaggerated "exclusivity" claims and that the First Amendment 



protected the magazines from Cher's right of publicity claims so long as the 



publications not published with actual malice.  The court recognized the fair 



market value of Cher's name and picture appearing in a single advertisement 



for Forum magazine as $100,000.  The entertainer had never agreed to 



endorse the publication.  Cher was awarded total damages of $325,000 plus 



costs and attorney's fees.




Case:  Rufo v. Orenthal James Simpson, (2001)




Case summary:   In this case, the author of this report, Mark Roesler, served 



as the expert for the plaintiffs in evaluating the proper measure of punitive 



damages against O.J. Simpson in the wrongful death of his former wife, 



Nicole Brown Simpson, and her friend, Ronald Goldman.  The punitive 




damages were based on an evaluation of Simpson's potential revenue from 



his name, image and likeness through out his lifetime.  Mr. Roesler's valuation 


was that the value of Simpson's right of publicity during only the remaining 



years of his life was $25 million.  




Issue:  The monetary value of a celebrity’s public persona




Rule:   An individual’s public personality is considered intellectual property.




Application:  Valuing the public personality of O. J. Simpson




Conclusion:  The jury awarded the $25 million and the Appellate Court upheld 



the amount.

DEFAMATION


A.
Definition



The law of defamation varies from state to state, but there are some generally accepted 


rules.  If you believe you are have been "defamed," to prove it you usually have to show 

there’s been a statement that is communicated to a third party, that is false and causes 


injury.



People who aren’t elected but who are still public figures because they are influential or 


famous -- like movie stars -- also have to prove that defamatory statements were made 


with actual malice, in most cases.




1.  Types of Defamation (Libel v. Slander)




Libel – written defamation



Slander – verbal defamation



2.  Rules for Public Figures- Review Who is a Public Figure




http://www.lectlaw.com/def2/p117.htm  (site verified 4/28/05)



Actual malice standard



3.  Proving Defamation




Defamation per se – statement is so derogatory on its face that injury does not 



need to be proved.




Case:  New York Times v. Sullivan





Case Summary:  This case concerns a full-page ad in the New York Times, which 



alleged that the arrest of the Rev. Martin Luther King, Jr. for perjury in Alabama was 



part of a campaign to destroy King's efforts to integrate public facilities and 




encourage blacks to vote.  L. B. Sullivan, the Montgomery City Commissioner, filed a 


libel action against the newspaper and four black ministers who were listed as 



endorsers of the ad, claiming that the allegations against the Montgomery police 



defamed him personally.




Issue:  Did Alabama's libel law, by not requiring Sullivan to prove that an 




advertisement personally harmed him and dismissing the same as untruthful due to 



factual errors, unconstitutionally infringe on the First Amendment's freedom of 



speech and freedom of press protections?




Rule:  Defamation per se - statement is so derogatory on its face that injury does not 


need to be proved.




Application:  Sullivan did not have to prove injury




Conclusion:  This is a landmark case that set the tone for public figure lawsuits.  



The Supreme Court held that the First Amendment protects the publication of all 



statements, even false ones, about the conduct of public officials except when 



statements are made with actual malice (with knowledge that they are false or in 



reckless disregard of their truth or falsity).  Under this new standard, Sullivan's case 



collapsed.




Case:  Gertz v. Robert Welch, Inc.




Case Summary:  Gertz was an attorney hired by a family to sue a police officer who 



had killed the family's son.  In a magazine called, “American Opinion,” the John Birch 


Society accused Gertz of being a "Leninist" and a "Communist-fronter" because 



he chose to represent clients who were suing a law enforcement officer.  Gertz lost 



his libel suit because a lower court found that the magazine had not violated the 



actual malice test for libel, which the Supreme Court had established in New York 



Times v. Sullivan.




Issue:  Does the First Amendment allow a newspaper or broadcaster to assert 



defamatory falsehoods about an individual who is neither a public official nor a public 


figure?  




Rule:  First Amendment





Applications:  Does an individual who is not a public official or Gertz have greater 



protection (therefore does not need to show malice) under the First Amendment.




Conclusion:  The Appellate Court reversed the lower court decision and held that 



Gertz's rights had been violated.  Justice Powell argued that the application of the 



New York Times v. Sullivan standard in this case was inappropriate because Gertz 



was neither a public official nor a public figure.  In the context of the opinion, Powell 



advanced many lines of reasoning to establish that ordinary citizens should be 



allowed more protection from libelous statements than individuals in the public eye.  



However, continued Powell, the actual malice standard did not lose all significance 



in cases involving ordinary citizens as he advised states to use it in assessing claims 


for punitive damages by citizens suing for libel.




Case:  Costanza v. Seinfeld




Case Summary:  Michael Costanza, a 43-year-old real estate agent from Holtzville, 



New York, is suing the makers of Seinfeld for $100 million, claiming Jerry's balding, 



stocky, and petty, bumbling, failure of a friend George is based entirely on him.  The 



plaintiff claims that the characterization of the character portrays him in humiliating 



and negative fashion.  




Issue:  Costanza claims that every episode of the now ended NBC hit (which ran 



from 1989-98) contains his "name, likeness and persona" being portrayed in a 



negative light without his permission.  




Rule:  Invasion of privacy and defamation of character




Application:  Did the show’s portrayal invade the privacy of a nonpublic figure?




Conclusion:  The court found (upheld on appeal) that the show did not use the actual 


name of the plaintiff, his portrait or his picture so there was no invasion of privacy or 



defamation of character.





Case:  Carol Burnett v. National Enquirer




Case Summary:  On March 2, 1976, The National Enquirer printed in its weekly 



publication that a boisterous and inebriated Carol Burnett had a loud argument with 



another diner, Henry Kissinger.  Then she traipsed around the place offering 




everyone a bite of her dessert, and when she accidentally knocked a glass of wine 



over one diner and started giggling instead of apologizing.  The diner wasn't amused 


and 'accidentally' spilled a glass of water over Carol's dress.  Ms. Burnett then 



requested a retraction and unsatisfied with the retraction she filed a lawsuit.




Issue:  Did the publishing of erroneous report of Ms. Burnett’s actions result in 



invasion of privacy for a public figure? Did actual malice occur-knowledge that it was 


false or with reckless disregard of whether it was false or not?




Rule:  Invasion of privacy and defamation of character




Application:  The court found that malice did exist because the reporter wrote 




second hand information without verifying the information




Conclusion:  A jury in Los Angeles eventually awarded Burnett $1.6 million, 




concluding that the National Enquirer had never bothered to find out whether the 



item was true.  An Appellate Court later reduced Burnett's libel award to $200,000, 



agreeing that she had been libeled but ruling that the Enquirer should not be so 



harshly punished for its errant behavior.  





Case:  Condit v. National Enquirer




Case Summary:  Condit is the wife of former United States Congressman Gary A. 



Condit.  Condit alleges she is not a public figure, has never given, or granted a 



request for her to give, an interview to a journalist, and has not voluntarily injected 



herself into a matter of public concern in an attempt to influence the outcome of a 



controversy.




Some time before July 26, 2001, the Enquirer reported on its website that "just 



days before" the disappearance of Mr. Condit's intern, Chandra Levy, plaintiff 




phoned Mr. Condit's Washington, D.C., apartment from the Condits' home in Ceres, 



California, and verbally attacked Ms. Levy during a five-minute telephone 




conversation.




Issue:  Were the statements are libelous because they imply that Condit committed 



crimes of assault and battery?  Was the actual malice in the publication and is 



Condit a public figure?




Rule:  Invasion of privacy and defamation of character




Application:  In an effort to get the case dismissed the court looked at the defendants 


motions and determined that there was sufficient evidence of all three issues




Conclusion:  The case was settled for $10 million dollars out of court.




Case:  Kato Kaelin v. Globe Communications Corp.





Case Summary:  Brian "Kato" Kaelin became known to the public during the course 



of the criminal trial of O. J. Simpson as the house-guest at Simpson's estate.  Kaelin 



testified to various events surrounding the killings of Nicole Brown Simpson and 



Ronald Goldman.  Simpson was acquitted of the double murders on October 3, 



1995.  One week after O. J. Simpson was acquitted of the murders of Nicole Brown 



Simpson and Ronald Goldman, the front page of the National Examiner proclaimed 



the following:  COPS THINK KATO DID IT!  This is the appeal of the lower court’s 



decision to grant the defendant’s motion to suppress.




Issue:  Were the statements are libelous and was there actual malice?  The parties 



agree that Kaelin is a public figure and the plaintiff must show actual malice?




Rule:  Invasion of privacy and defamation of character




Application:  The Appellate Court found that a reasonable juror could find, by clear 



and convincing evidence that the headlines are defamatory, and that Globe's editors 



acted with actual malice in their decision to run a headline from which a reasonable 



juror could conclude that Kaelin was a murder suspect.





Conclusion:  The Court found that there was sufficient evidence of malice and 



defamation to send the case to trial.
  INTELLECTUAL PROPERTY


A.
Copyrights

· Everything You Always Wanted to Know About Copyrights
http://en.wikipedia.org/wiki/Copyright (site found 4/28/05)

· Copyright definition

· Length of copyright

· Registering a copyright


B.
Fair Use & Fair Use and Parodies

· Everything You Always Wanted to Know About Fair Use
http://en.wikipedia.org/wiki/Fair_use (site found 4/28/05)

· Historical listing of relevant cases: http://www.ccnmtl.columbia.edu/projects/law/library/caselist.html

· Factors to consider in determining Fair Use




a. The purpose and character of the use




b. The nature of the copyrighted work




c. The amount and substantiality of the product used in relation to the whole 





copyrighted work




d. The effect of the use on the potential market




Case:    Campbell v. Acuff-Rose Music (Pretty Woman by Roy Orbison)




Case Summary:  This case involved the music company Acuff Rose Music, Inc., who 


filed suit against the members of the rap music group 2 Live Crew and their record 


company claiming that 2 Live Crew’s song, “Pretty Woman” infringed Acuff Rose’s 


copyright in Roy Orbison’s rock ballad, “Oh Pretty Woman”.  The district court granted 


summary judgment for 2 Live Crew holding that its song was a parody that made fair 


use of the original song.  



Issue:  Is the 2 Live Crew's commercial parody of Roy Orbison's "Oh, Pretty Woman” a 


fair use within the meaning of the Copyright Act of 1976?



Rule:  Fair use and fair use parodies



Application:  The Court held that a parody's commercial character is only one element to 

be weighed in a fair use enquiry.  The commercial nature of the parody does not 



necessarily render a parody unfair.  



Conclusion:  The Supreme Court viewed 2 Live Crew's version as a ridiculing 



commentary on the earlier work, and ruled that when the parody was itself the product 


rather than used for mere advertising, commercial sale did not bar the defense.




Case:  Kassbaum v. Steppenwolf Productions



Case Summary:  Nicholas Kassbaum began performing as part of the World Class 


Rockers.  Frequently he referred to himself as a former member or founding member of 


Steppenwolf.  Steppenwolf Productions accused Kassbaum of trademark infringement, 


unfair competition and breech of contract for promoting himself as “Formerly of 



Steppenwolf”, an “Original member of Steppenwolf” and an “Original founding member 


of Steppenwolf”.  



Issue:  Trademark infringement with the intent of promoting customer confusions.



Rule:  Lanham Act – Trademark infringement



Application:  Steppenwolf has the right to identify himself as such.  To do so is not 


trademark infringement.  He never contracted away the right to refer truthfully to his past 

position.  There would be no confusion on the part of consumers if the former 



association were properly stated.  



Conclusion:  The lower court decision was reversed on appeal.  The  court 



found for Kassbaum - that there was no trademark infringement.



C.
Work for Hire

· Definition of Work for Hire:  http://www.music-law.com/workforhire.html (site found 4/28/05)
· Legal issues regarding Work for Hire:  http://copylaw.com/new_articles/wfh.html  (site found 5/30/05)


D. 
Transfer of Copyright

· Legal issues regarding copyright law:  http://www.copylaw.com (site found 5/30/05)
· Copyright Infringement 



Case:  A&M Records v. Napster, Inc. (File Sharing) 



Case Summary:  A preliminary injunction against Napster copyright infringement actions 

brought by various record companies holding copyrights in sound recordings.  Napster 


is the designer and operator of a system that permits PC users to transmit and retain 


copyrighted sound recordings employing digital technology.  Through a process known 


as peer to peer file sharing, Napster allows its users’ to make music files stored on 


individual computer hard drives available for copying by other Napster users to search 


for music files from one computer to another via the Internet.



Issue:  Copyright infringement, trademark infringement



Rule:  Contributory and vicarious copyright infringement



Application:  The uploading of music to allow Internet users to freely copy results in 


copyright infringement – even though Napster is not actively making and distributing 


copies.



Conclusion:  The panel upheld the district court’s conclusion that Napster may be 


secondarily liable for the direct copyright infringement.  




Case:  Australian Recording Industry v. KaZaA  (File Sharing)




This is a similar case to Napster only against KaZaA-related companies violating 



massive copyright infringements and harming the legitimate music industry.  Case is 


tried in Australia (see above Napster case)



Case:  SONY Corp. v.  Universal City Studio's Inc.



Case Summary:  Universal claimed that some individuals had used Betamax video tape 

recorders (VTR’s) to record some of Universal’s copyrighted works which had been 


exhibited on commercially sponsored television.  Universal contended that these 



individuals had thereby infringed their copyrights.  Universal further maintained that 


SONY Corporation is liable for the copyright infringement allegedly committed by 



Betamax consumers because SONY’s marketing of the Betamax VTR’s.  Universal 


sought no relief against any Betamax consumer.  Instead, they sought money damages 


and an equitable accounting of profits from SONY, as well as an injunction against the 


manufacture and marketing of Betamax VTR‘s.



Issue:  The question presented is whether the sale of SONY’s copying equipment to the 

general public violates the Copyright Act.  Does the sale of a device with copying or 


recording capabilities violate copyright laws.



Rule: Copyright Act of 1976 – Fair Use



Application:  The Court of Appeals held that Universal is subject to payment of royalties 


on the sale of copying equipment.  



Conclusion:  The Supreme Court reversed the Appellate Court decision ruling in favor of 

SONY stating that the copying technology had significant non-infringement uses.  This 


became a test for violation of copyright laws.





E.
Music Plagiarism



Cases:  Bright Tunes Music v. Harrisongs Music  (1976)



Case Summary:  Found former Beatle George Harrison is sued for copyright 



infringement.  Bright Tunes claimed that Harrison's use of the melodic sequences of 


“He’s so Fine” a universally popular number, in the same order and repetitive sequence 


resulted in plagiarism.



Issues:  Are the songs significantly similar to result in plagiarism?



Rule:  Copyright Act of 1976



Application:  Were the tunes significantly similar as to result in copyright infringement?



Conclusion:  The court determined that George Harrison had infringed upon the 



copyright of “He's so Fine.”  The decision was unique in that the court acknowledged 


that Harrison may have unconsciously copied the tune.




Case:  Selle v. Gibb  (1983)



Case Summary:  Ronald H. Selle, an Illinois antique dealer with a master's degree in 


music education, composed popular and religious songs and played locally in a small 


band.  One day in 1978 while Selle was working in his yard, a cassette player belonging 

to the teenager next door blared out what Selle recognized as the music to his song "Let 

It End."  Since writing the song in 1975, Selle had sent the lead sheet and a home 


recording to fourteen publishers.  Eleven publishers had returned the materials; three 


never responded.  Selle filed suit against Barry Gibb, Robin Gibb, and Maurice Gibb 


(a/k/a the Bee Gees), Phonodisc, Inc. (a/k/a Polygram Distribution, Inc.), and 



Paramount Pictures, accusing them of misappropriating his music in the hit song "How 


Deep Is Your Love."  The case was tried to a jury in 1983.



Issues:  Are the songs significantly similar to result in plagiarism?  Did the Bee Gees 


have access to the song “Let it End”?



Rule:  Copyright Act of 1976



Application:  Was the test of striking similarity met and was there proof that there was 


no prior common source?



Conclusion:  In this case the judgment was upheld and found the Bee Gees were not 


liable for copyright infringement as it involves the melody only of the Bee Gees song, 


“How Deep Is Your Love”.



Case:  Three Boys Music v. Bolton




Case Summary:  The Isley Brothers rhythm and blues group wrote and recorded “Love 


Is A Wonderful Thing” in 1964.  When the Isley Brothers released “Love Is A Wonderful 


Thing,” Bolton was a teenager in Connecticut, where the song received some play on 


television, and on a New York City radio station.  Bolton admitted that he was a huge 


fan of the Isley Brothers, and a collector of their music.  When Bolton saw Ronald Isley 


at a concert in 1988, he said: “I know this guy.  I go back with him.  I have all his stuff.”  


At trial Bolton denied that he had ever heard “Love Is A Wonderful Thing.”



In 1990, Bolton and a co-writer wrote a song called “Love Is A Wonderful Thing.”  It was 


released as a single and on an album in 1991.  The single finished 1991 at No. 49 on 


Billboard's year-end pop chart.  On a tape of a recording session, Bolton wondered 


aloud whether the song that he and his co-writer were composing had already been 


done by Marvin Gaye, who had actually recorded a song called “Some Kind of 



Wonderful.”



Issue:  Did Bolton have access to the original song and was the test of striking similarity 


met?



Rule:  Copyright Act of 1976





Application:  Bolton admitted knowing Isley’s work.  The songs were significantly similar



Conclusion:  The court found for Isley even thought the plagiarism occurred more than 


20 years after the original song was produced.  Both tests were met and this decision 


was upheld on appeal




Resource:  For more cases on Music Plagiarism go to:


http://www.ccnmtl.columbia.edu/projects/law/library/caselist.html  (site found 5/2/05)




Case:  Miller v. Pixar Animation Studios





Case summary:  Stanley Miller claimed copyright infringement.  He claimed that the two 


monster buddies in “Monster’s Inc.”  (created by Pixar Animation Studios) were created 


from a monster he used in his cartoons in 1963.  



Issue:  Copyright infringement



Rule:  Copyright Act of 1976



Application:  Three questions were addressed: Is the copyright on the plaintiff’s work 


valid?  Did the defendant have access to the plaintiff’s work prior to the alleged 



infringement?  Are the two works the same or similar?  



Conclusion:  The court found for Pixar because the burden of proof to question three 


was not met (not significantly similar).  



Case:  Recording Industry Association of America v. Diamond Multimedia Systems, Inc. 



Case Summary:  The Recording Industry of America (a not for profit agency) brought 


suit against Diamond Multimedia because “Rio”, a device manufactured by Diamond 


allegedly does not meet the requirement for digital audio recording.  The “Rio” allows a 


listener to download MP3 files from a computer and listen to them elsewhere.  The 


Ninth Circuit upheld a lower court injunction decision against Diamond, but found that 


“Rio” was not a covered device under the AHRA.



Issue:  The initial question presented is whether the Rio (the MP3 player) falls within 


the Audio Home Recording Act of 1992.  Is the primary purpose of the MP3 player for 


personal use?



Rule:  The Audio Home Recording Act of 1992 



Application:  The court looked at the definition in depth regarding personal recording 


devices.  (Good definitions of these items).  Compared the MP3 player to a computer 


and defined personal use.



Conclusion:  The court found that the Rio is not a digital audio recording device subject 


to the restrictions of the Audio Home Recording Act of 1992. 

CONTRACT LAW IN THE ENTERTAINMENT INDUSTRY


A.
Review of Standard Contract Terminology


· Essential elements

· Mutual assent

· Competent parties

· Legal purpose

· Consideration

· Proper form



B.
Uniqueness of Music Industry

· Major Issues with Music Industry Contracts
· Length of term: Number of albums
· Royalty rate
· Recouping expenses
· Advances
· http://www.music-law.com/


C.
Uniqueness of the Motion Picture Industry

· The Screen Actor's Guild - Union

· http://www.sag.org/sagWebApp/index.jsp  This site takes you to the Screen Actor’s Guild home page.
· http://en.wikipedia.org/wiki/SAG site that summarizes the above site.  
· Contents: 
History
Beyond the major studios
SAG Awards

Film Awards

Television Awards
Presidents of the Screen Actors Guild
External links and sources

· Major Issues with SAG Contracts
· Performer's Minimum Salary Scale  (by last contract $617/day or $2,142 per week)
· Residual Payments
· Percentages of Gross Revenue vs. Net Revenue


D.
Handshake Agreements & Implied Contracts




Cases:  Coppola v. Warner Bros



Case summary:  Warner Brothers & Coppola began development of the film project 


Pinocchio.  A formal written contract was not created although Coppola signed a 



Warner Bros. “certificate of employment”.  After two years Coppola brought the project 


to Columbia.  Warner Bros sent Columbia a letter claiming rights to the Pinocchio film 


project.  Coppola claimed that this letter destroyed his opportunity to make the film with 


Columbia.



Issue:  Did an implied verbal contract exist?





Rule:  UCC contract law



Application:  The lower court found that an implied contract did exist awarding Coppola 


$ 20 million in damages.  The Appeals Court found that the contract was long-term.  


The lower court determined that the Certificate of Employment gave Warner Bros legal 


standing in the project.



Conclusion:  The final Appellate Court found that no contract existed- relying on the 


requirement that long-term contracts must be signed.  


E.
Contracts with Minors

· Statutory authority
· Parental consent
· Net earnings account
· Term of contract
· Coogan’s Law:
http://www.minorcon.org/kidsandlaw.html/

LIABILITY OF THE ENTERTAINMENT INDUSTRY FOR CONTENT


A.
Legal Liability


B.
Ethical Liability



Cases:  Byers v. Edmondson



Case Summary:  Byers was the victim of a shooting spree that he claims was instigated 


by  the movie “                 ers”  The plaintiffs claimed that they were injured as the 


result of a crime spree by people who had seen the film repeatedly in Oklahoma while 


under the influence of drugs.



Issue:  Did the violence in the film create proximate cause or rise to the level of 



negligence creating a tort?



Rule:  Tort of Negligence.



Application:  Can the film’s influence deem to be instigation for a violent act?



Conclusion:  The Court ruled in favor of the director and producer of the film “        


         ers” as it relates to crime sprees by people who have viewed the film.




Case:  McCollum v. CBS, Inc.



Case Summary:  Parents of John McCollum allege that their son committed suicide 


after listening repeatedly to three Ozzy Osbourne albums.  McCollum was found dead 


the next morning with one of these albums still revolving on the turntable.  



Issue:  Was the music cause for the suicide – did the lyrics of the three albums cause 


the suicide?



Rule:  Negligence



Application:  John’s parents claimed that a special relationship existed between 



Osbourne and his fans.  This relationship was underscored and characterized by the 


personal manner in which the lyrics were directed to the listeners.  Abuse of this 



relationship led to negligence.



Conclusion:  The lower court in Louisiana found for CBS and the decision was upheld 


on appeal.




Case:  Davidson v. Time Warner



Case Summary:  Bill Davidson, a state trooper, stopped Ronald Howard for a traffic 


violation.  Howard shot and killed Davidson.  "Howard claimed that listening to 



2Pacalypse Now caused him to shoot Officer Davidson.  Davidson’s wife sued the 


producer of the recording claiming the rap lyrics caused the death of her husband.  



Issue:  Did the music create proximate cause, or was there significant negligence on the 

part of the music producer?



Rule:  Tort of Negligence.  



Application:  Can a song significantly incite violence to rise to the level of negligence or 


be proximate cause?



Conclusion:  The court found for Time Warner.




Case:  Waller v. Osbourne


Same as above.



Case:  Family of Dave Sanders v. Midway Home Entertainment



Case Summary:  In the 1999 Columbine shootings, police found a videotape that shows 

one of the killers with a sawed-off shotgun he calls "Arlene" after a character in "Doom."  

Eric Harris and Dylan Klebold fatally shot Sanders and 12 students and wounded 23 


others before killing themselves in the April 20, 1999 attack at Columbine High School.  


The families sued Midway Home Entertainment and others in a lawsuit that claims the 


product influenced the Columbine High School gunmen.



Issue:  Did the game create proximate cause, or was there significant negligence on the 

part of the game’s producer?




Rule:  Tort of Negligence.  



Application:  The Sanders' lawyer argued that there is evidence that violent media leads 

to violent behavior and asked for a jury to hear the case.  Counsels for Midway Home 


Entertainment, however, said that the case was similar to the one thrown out in a 


Kentucky court.  The judge there said video games are not subject to product liability 


laws.



Conclusion:  The courts found for the defendants – Media Home Entertainment

TRADEMARKS


A.  Definitions:

· Trademark - A trademark includes any word, name, symbol, or device, or any combination, used, or intended to be used, in commerce to identify and distinguish the goods of one manufacturer or seller from goods manufactured or sold by others, and to indicate the source of the goods.  In short, a trademark is a brand name


· Service Mark - A service mark is any word, name, symbol, device, or any combination, used, or intended to be used, in commerce, to identify and distinguish the services of one provider from services provided by others, and to indicate the source of the services


· Certification Mark - A certification mark is any word, name, symbol, device, or any combination, used, or intended to be used, in commerce with the owner’s permission by someone other than its owner, to certify regional or other geographic origin, material, mode of manufacture, quality, accuracy, or other characteristics of someone's goods or services, or that the work or labor on the goods or services was performed by members of a union or other organization


· Metatag - A metatag is information inserted into the "head" area of a web page.  Information in the head area of your web pages may not seen by those viewing your pages in browsers.  Instead, meta information in this area is used to communicate information that a human visitor may not be concerned with.  Metatags, for example, can tell a browser what "character set" to use or whether a web page has self-rated itself in terms of              .



Resource:  Government site that lists everything about trademarks: 






http://www.uspto.gov/web/offices/tac/tmfaq.htm  (site found 5/2/05)  







Information on how to use Metatags:  








http://searchenginewatch.com/webmasters/article.php/2167931



B.
Domain Names v. Trademarks (Cybersquatting)

· Cybersquatting Definition - Is a derogatory term used to describe the practice of registering and claiming rights over specific Internet domain names that rightfully belong to other persons or businesses under trademark laws for the purpose of then offering the domain to the rightful owner at an inflated price, an act which some deem to be extortion.


· Anticybersquatting Consumer Protection Act (ACPA) of 1999

· General information site:  http://en.wikipedia.org/wiki/Cybersquatting (site found 5/2/05)

· The Trademark Cyberpiracy Prevention Act Analysis of the act: 
http://ipc.songbird.com/cyberpiracy_paper.html (site found 5/2/05)

· The Uniform Domain Name Resolution Policy and the Internet Corporation for Assigned Names and Numbers (ICANN)




The Internet Corporation for Assigned Names and Numbers (ICANN) is responsible 



for managing and coordinating the Domain Name System (DNS) to ensure that 



every address is unique and that all users of the Internet can find all valid addresses.  


It does this by overseeing the distribution of unique IP addresses and domain 




names.  It also ensures that each domain name maps to the correct IP address.



Information on ICANN:  http://www.webopedia.com/TERM/I/ICANN.html (site found 



5/2/05)

· ICANN homepage:
http://www.icann.org/new.html  (site found 5/2/05)

· Policies of ICANN

· Uniform Domain-Name Dispute Resolution 
· Charter Eligibility Dispute Resolution 
· Eligibility Reconsideration 
· Eligibility Requirements Dispute Resolution 
· Intellectual Property Defensive Registration Challenge 
· Qualification Challenge 
· Restrictions Dispute Resolution 
· Start-Up Trademark Opposition 
· Sunrise Challenge 
· Transfer Dispute Resolution 
· Proceedings 
· Approval Process for Dispute Resolution Service Providers 

· Resolving Trademark v. Domain Name

· Resolution using ICANN
· Resolution using the courts
· Determining "Bad Faith"

· Is there an existing trademark

· Is it the person's legal name

· Prior use

· Non commercial fair use

· Person's intention to cause confusion

· Prior pattern of conduct- has the person tried to sell the domain name

· Has the person provided misleading information when registering

· Have multiple domain names been acquired

· Is the domain name one of a famous person



C.
Lanham Act




The Lanham Act defines the statutory and common law boundaries to trademarks and 


service marks.  Trademarks (and service marks) are words or designs used in the 


advertising of goods and services.  Rights to use a trademark are defined by the 



class(es) for which the trademark is used.  Therefore, it is possible for different parties 


to use the same trademark in different classes.  The Lanham Act defines the scope of a 


trademark, the process by which a Federal registration can be obtained from the Patent 


and Trademark Office for a trademark, and penalties for trademark infringement.  The 


Legal Information Institute provides Title 15 of the US Code, which encompasses the 


Lanham Act.  




Case:  Brookfield Communications v. West Coast Entertainment



Case Summary:  In 1993 Brookfield began marketing software using the name 



“MovieBuff.  This software provided users with a database of entertainment information.  

In 1996 Brookfield began marketing its ‘MovieBuff” software on the Internet.  Brookfield 


filed for Federal registration of its “MovieBuff” mark which was issued in 1998.  



West Coast Corporation used the term Movie Buff in its advertising since 1988.  In 1991 

West Coast received Federal service mark registration of the name “The Movie Buff’s 


Movie Store”.  In 1996 West Coast registered the domain name “moviebuff.com” with 


Network Solutions, Inc.  In 1998 West Coast announced its intention to operate a 


website with the address of moviebuff.com.  Brookfield filed a lawsuit claiming 



trademark infringement.



Issue:   Who is the owner of the trademark MovieBuff?



Rule:  Lanham/Trademark Act



Application:  The court found that Brookfield had a protected mark.  The use of that 


trademark in a web address or in metatags would cause confusion on the part of the 


consumer.



Conclusion:  The court decided in favor of Brookfield and established precedent for the 


following:

· Registration with the Network Solutions does not in itself constitute use in determining trademark seniority
· Use of the website domain name is protected by trademark
· Use of metatags is protected by trademark



Case:  Brother Records v. Jardine



Case Summary:  In 1996 the Beach Boys band was formed.  Jardine was a member of 


this band.  In 1967 the Beach Boys Band created Brother Records, Inc to hold the 


intellectual property rights for the Beach Boys.  In 1998 Love (one of the Beach Boys) 


negotiated an agreement with Brother Records to use “The Beach Boys” trademark for 


a new band that he was creating.  Brother Records issued a non-exclusive license with 


the agreement of Jardine.  In 1998 Jardine began touring using the name “Beach Boys 


Family and Friends”  Jardine negotiated with Brother Records for the right to use the 


trademark but his offer was rejected.  Brother Records sued Jardine.  



Issue:  Trademark Infringement, defense of fair use.



Rule:  Lanham/Trademark Act



Application:  The fair use defense is allowed only if the use of the trademark does not 


profit from consumer confusion.



Conclusion:  The court found for Brothers Records




Case:  Kassbaum v. Steppenwolf Productions



See earlier discussion of case



Case:  Springsteen v. Jeff Burgar and Bruce Springsteen Club


This is not a case that went to trial but was instead settled through arbitration.  The case 

was about a domain name dispute.  A panel of arbitrators ruled that Bruce Springsteen 


was not entitled to the domain name brucespringsteen.com.  The controversial ruling 


provides some useful lessons about domain name disputes, trademarks and the 



arbitration process.



Resources: 


http://www.forbes.com/2001/02/08/0207springsteen.html  (site found 6/4/05)



http://www.gigalaw.com/articles/2001-all/hoffman-2001-10-all.html  (site found 6/4/05)
 RESOURCES


Internet Sites:


E! Online:


http://www.eonline.com/News/Court/index.html 


Florida Bar Organization


http://www.flabar.org/DIVCOM/PI/RHandbook01.nsf/0/dfc00ac22467b7f5852569cb004cbc2
a?OpenDocument


Recording Industry Association of America



http://www.riaa.com/issues/freedom/default.asp


First Amendment Center

http://www.firstamendmentcenter.org


Internet Corporation for Assigned Names and Numbers (ICANN)

http://www.icann.org/new.html  


West Legal Studies in Business, A Division of Thomson Learning


http://www.swlearning.com/blaw/cases/topic_index.html


Schleimer & Freundlich, LLP, Attorneys and Counselors at Law



http://www.schleimerlaw.com/Publications.htm


Find Law


http://findlaw.com/


'Lectric Law Library


http://www.lectlaw.com/


Music Law Offices:  Michael P. McCready, Attorney at Law


http://www.music-law.com/


Copy Law:  Lloyd J. Jassin, Attorney at Law


http://copylaw.com/

Textbooks:


Entertainment Law and Practice, Garon, Jon M.; Carolina Academic Press, 2005


Entertainment Law, Helewetz, Jeffrey; Edwards, Leah; Thompson Delmar Learning; 2004
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