[image: image1.jpg]@elninersiipatticoStatoat Bem Bk,

. L el Sty
R et el )

The State Education Department

Before the Commissioner

Appeal of ANTHONY S. AMBROSIO from action of
the Board of Education of the Lindenhurst
Union Free School District No. 4 relating to
school budget.

Cooper, Sapir & Cohen, P.C., attorneys for respondent, Robert E.
Sapir, Esqg., of counsel

Petitioner appeals from resolutions adopted by respondent
board of education relating to an austerity budget for the
Lindenhurst Unicn Free School District for the 1990-91 scheool year.
Petitioner contends that many of the items included in the budget
are "non-contingent” items, i.e. items for which a tax levy may not
be imposed by the board of education without wvoter approval.
Petitioner requests that all such non-contingent items be
eliminated from the budget and that the tax levy imposed by
respondent be modified accordingly. Petitioner alsc requests other
relief related to the adoption of the contingency budget. The
appeal must be dismissed.

On June 6, 1990 and July 25, 1990, budgets for the 1990-91
school year were presented for approval by the voters of the
Lindenhurst Union Free School District. On both occasions, the
propcsed budgets were defeated. At a special district meeting held
on June 13, 1990, respondent adopted a resolution relating to the
contingency budget by which it incorporated expenses for summer
school, accident insurance, summer curriculum study, and a marching
band in that budget. At subsequent meetings of the board, the
board approved expenditure of school district funds for use of
schocl facilities and salaries for certain school personnel.

After the second defeat of the budget by the voters on July
25, 1990, the board of education approved a resolution to authorize
adoption of an austerity budget in the amount of $52,876,157. The
austerity budget included funds for coaching salaries, program
expenses and salaries for extracurricular activities, and salaries
for personnel for adult continuing education and special continuing
education. Petitioner alleges that respondent also voted to
establish a “fee schedule"” on a sport by sport basis, as
recommended by the superintendent of schools, to set the fees to
be paid by students who wished to participate in interscholastic
sports. Petiticner further 'alleges that the austerity budget
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day kindergarten, an alternative learning center, field trips, and
4 gifted and talented program. Petitioner contends that these
items may not properly be contained within an austerity budget.

Respondent denies that any of the expenditures included within
the austerity budget adopted by the board of education on August
1, 1990 are improper. Specifically, respondent contends that: (1)
the austerity budget which was adopted did not include any
expenditures for school trips, (2) the expenditures for salaries
referred to in the petition were required by the Provisions of the
collective bargaining agreement, and (3) all the other expenditures
mentioned by petitioner are expenditures for which respondent may
properly levy a tax without first securing voter approval,

On October 31, 1990, subsequent to the filing of the original
papers in this appeal, the residents of the Lindenhurst UFSD voted
to approve a budget which included allocations for transportation,
eéxtracurricular activities and interscholastic sports. Respondent

On January 7, 1991, after considering respondent's application and
after review of petitioner's response to the application,
respondent's application was granted and the affidavit was accepted
as part of the record in the appeal.

parties.

Petitioner is incorrect in asserting that respondent does not
have the authority to make appointments and pay salaries to
individuals engaged in instructional activities, In Formal Opinion
of Counsel No. 93, dated April 1961, it was determined that such

‘expenses, whether they be for a regular school program, adult
education, or summer school, are deemed to be ordinary contingent
expenses (Formal Opn. No. 93, 1 E4 Dept Rep 805). This conclusion
was confirmed in Fermal Opinion of Counsel No. 213, dated July 6,
1967 (7 Ed Dept Rep 153). I have no reason to revisit and again
determine that issue. The same conclusion must be reached with
respect to petitioner’'s contentions about the - use of school
facilities by municipatl governments, towns or other groups from
Lindenhurst where such use is at no net cost to the distriet
(Formal Opn. No. 213, 7 Ed Dept Rep 153, 157).

Petitioner's contentions that respondent is not authorized to
levy a tax for the expenses occasioned by the operation of a fyll-
day kindergarten, alternative learning center, and a gifted and
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educational activities of the district for which respondent is
authorized to levy a tax without voter approval (Education Law
§2023). Lastly, with respect to petitioner's contention that
respondent adopted a budget authorizing expendituras for field
trips, petitioner has failed to demonstrate that such an expense
was part of the contingency budget adopted by respondent.

The one issue raised by petitioner which is of some concern
is the allegation that respondent imposed a "fee schedule" for
participation in interscholastic activities on a sport by sport
basis. The minutes of respondent's August 1, 1990 board meeting
contain the following entry:

"It was moved by Mrs. Gmelch, seconded by Mr.
Eisner, that the Board of Education reconsider
the motion to establish the fee schedule on a
sport by sport basis."

That motion was carried by a vote of seven in favor, one opposed.
Respondent's answer contains the following allegation with respect
to petitioner's contention that respondent imposed a fee schedule
for individuals to participate in interscholastic sports:

"The costs associated with the various athletic
pregrams were supported by private sources,
including the parents of the - students
participating in the programs and private
booster clubs, and that no child has been
denied an opportunity to participate in such
precgrams, and that such costs have been paid
in full prior to the institution of any such
athletic activity."

Respondent deces not have authority to require parents of those
children who wish to participate in interscholastic athletic -
activities to pay a fee or to make a required donation to support
such activities. The minutes of respondent's August 1, 1990
meeting seem to indicate that such a fee schedule was actually
contemplated. Such actien by respondent, if properly
substantiated, would be improper and would be cause for me to grant
appropriate relief against the bcard of education. However, the
record before me does not contain any direct evidence that any
parent was required to pay a fee to enable his or her child to
engage in any interscholastic sports activity, or was coerced into
making such a payment. While adoption of the budget renders this
issue moot, I caution respondent that in the future it should not
engage in activities which create the impression that it is
requiring payment of fees for student participation in sports
activities.
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IN WITNESS WHEREOF, I, Thomas Sobcl,
Commissicner of Education of the
State of New York, for and on behalf
of the State Educaticn Department,
do hereunto set my hand and affix
the seal of the State Education
Department, at the City of Albany,
this Qg day of May, 1991.
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Commissioner of Education




