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In the Matter of the appeal of BERNARD G. GORDON from action of the Board of Education of Brighton Central School District in relation to tuition charges for instrumental music instruction.

Decision No. 9013

(May 13, 1975)

Liebschutz, Sutton, DeLeeuw Clark & Darcy, Esqs., attorneys for respondent, John Darcy, Esq., of counsel

NYQUIST, Commissioner.—Petitioner is seeking an order direct​ing respondent board to discontinue its requirement that students pay tuition for courses in instrumental music.

Respondent board has a policy under which pupils receiving instruction in instrumental music are required to pay tuition. No tuition fee is charged at the beginning level but for nonbeginners a charge of $1.50 per half-hour for semiprivate instruction and $4.00 per hour for private instruction is made. These lessons are optional and do not carry academic credit. They are given both during and after regular school hours by instructors, only some of whom are members of the regular teaching staff. No money is appropriated by respondent in the annual budget, since the lessons are self-sustaining through the tuition charges. These charges are collected by the district and placed in the general fund from which the instructors’ salaries are paid. Petitioner’s children are enrolled in an instrumental music instruction program, and respondent board has billed him for approximately $200. An order has previ​ously been issued by the Acting Commissioner staying respondent board from collecting fees from students pending a final determi​nation of this appeal.

It is respondent’s position that instrumental music instruction is not required to be offered by the public schools and therefore a board is not required to offer this instruction on a tuition-free basis. Respondent claims that the instruction is nonacademic in nature and that it is therefore lawful for the board to impose a charge. Respondent further ‘contends that the program is a worth​while one and will have to be discontinued if the board is not allowed to collect the necessary fees to finance it.

If the instruction in question is not part of the curriculum, then it appears that respondent is permitting the use of its facilities for the personal and private gain of the instructors in question. Boards of education may not permit the use of school personnel or facili​ties for the conduct of a private business, such as private music lessons (Matter of Countryman, 1 Ed Dept Rep 538(1960); Mat​ter of Shapnek, 3 id. 99 (1963); Matter of Kalsm.i.th, 6 id. 20 (1966); Matter of Hupert, 6 id. 91 (1967); Matter of Albert, 7 id. 7 (1967).

On the other hand, if the instruction in question is part of the curriculum, tuition or fees may not be charged to the students who participate. State Constitution Article XI § 1 provides for “a system of free common schools.” Residents of the school districts are entitled to attend the schools of their district on a tuition-free basis pursuant to Education Law § 3201. However commendable respondent board’s objectives may be, its policy of offering in​struction on a tuition basis is contrary to these constitutional and statutory provisions. If respondent determines that it is desirable to offer instruction in instrumental music to the pupils of the district, then the cost of such instruction should be included in the budget that is presented to the voters each year for approval.

THE APPEAL IS SUSTAINED TO THE EXTENT INDI​CATED.

IT IS ORDERED that respondent board of education determine whether or not an instrumental music program will hereafter be offered in the district, and it is

.!URTHER ORDERED that if such a program is offered, no tuition or fees may be charged.
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