PROPOSED AMENDMENT TO THE REGULATIONS OF THE COMMISSIONER OF EDUCATION RELATING TO SPECIAL EDUCATION IMPARTIAL DUE PROCESS HEARINGS


PUBLIC COMMENT MUST BE RECEIVED NO LATER THAN DECEMBER 23, 2013
	MAIL TO:
	New York State Education Department
Office of P-12 Education: Office of Special Education
89 Washington Avenue, Room 309EB
Albany, New York 12234 
Attention: Public Comment – Special Education Impartial Hearings

	FAX TO:
	518-473-5387

	EMAIL TO:
	IHOComment@mail.nysed.gov

	FROM:

(Please Print or Type  Requested Information)
	NAME
	

	
	TITLE
	

	
	ORGANIZATION
	

	
	ADDRESS
	

	
	CITY
	

	
	ZIP
	

	The following provides a summary of the proposed rule.  Individuals providing written comment should review to the proposed express terms found at http://www.regents.nysed.gov/meetings/
2013Meetings/October2013/1013p12d3.pdf

	Topic 
	Proposed Section(s) of Regulations

	Certification and appointment of Impartial Hearing Officers (IHO):
Requires an individual certified by the Commissioner as a hearing officer to be willing and available to accept appointment to conduct impartial hearings, and would provide for the rescinding of an IHO’s certification if he or she is unavailable or unwilling to accept an appointment within a two-year period of time, unless good cause is shown.  
Prohibits an IHO from accepting appointment as an IHO if he or she is an attorney involved in a pending due process complaint involving the same school district, or has, within a two-year period of time, served in the same district as either an attorney in a due process complaint or as an individual with special knowledge or training with respect to the problems of students with disabilities who has accompanied and advised a party from the same school district regarding a due process complaint.   
	Section 200.1(x)
Section 200.5 (j)(3)(i)


	( Support
( Oppose
( No Position


	Reasons/Recommendations:


	Topic 
	Proposed Section(s) of Regulations

	Consolidation of multiple due process requests for the same student:

Establishes procedures for the consolidation of multiple due process hearing requests filed for the same student, including the relevant factors that must be considered in determining whether to consolidate separate requests for due process.  
	Section 200.5 (j)(3)(ii)


	( Support
( Oppose
( No Position


	Reasons/Recommendations:


	Topic 
	Proposed Section(s) of Regulations

	Decision of the IHO

Precludes an IHO from issuing a so-ordered decision on the terms of a settlement agreement reached by the parties in other matters not before the IHO in a due process complaint notice or amended due process complaint notice.
	Section 200.5(j)(4)(iii)

	( Support
( Oppose
( No Position


	Reasons/Recommendations:



	Topic 
	Proposed Section(s) of Regulations

	Timeline to render a decision:

Amends the timeline when IHO decisions must be rendered in conformance with federal law as follows:  
· When a district files a due process complaint, the decision is due not later than 45 days from the day after the public agency’s due process complaint is received by the other party and the State Education Department (SED). When a parent files a due process complaint notice, the decision must be rendered 45 days after the date on which one of the following conditions occurs first: (a) both parties agree in writing to waive the resolution meeting; or (b) after either the mediation or resolution meeting starts but before the end of the 30-day period, the parties agree in writing the no agreement is possible; or (c) if both parties agree in writing to continue the mediation at the end of the 30-day resolution period, but later, the parent or public agency withdraws from the mediation process; or (d) the expiration of the 30-day resolution period.

	Section 200.5(j)(5)

	( Support
( Oppose
( No Position


	Reasons/Recommendations:



	Topic 
	Proposed Section(s) of Regulations

	Submission of IHO decisions:

Requires the IHO to submit the decision to SED within 15 calendar days of the mailing of the decision to the parties.  All personally identifiable information, in accordance with SED guidelines, must be redacted in the decision forwarded to SED.  
	Section 200.5(j)(5)

	( Support
( Oppose
( No Position


	Reasons/Recommendations:




	Topic 
	Proposed Section(s) of Regulations

	Extensions to the due date for rendering the impartial hearing decision:

Addresses the grounds for a legitimate extension of the hearing to allow an IHO to grant an extension for settlement discussions between the parties upon a finding of good cause based on the likelihood that a settlement may be reached; clarifies that an IHO may not solicit extension requests or grant extensions on his or her own behalf or unilaterally issue extensions for any reason; and specifies the information regarding extensions that must be entered into the record and provided to the parties; and limits the IHO from granting an extension after the record close date.
	Section 200.5(j)(5)(i)-(iv)

	( Support
( Oppose
( No Position


	Reasons/Recommendations:



	Topic 
	Proposed Section(s) of Regulations

	Impartial hearing record:

Requires the IHO to promptly transmit the record to the school district after a decision has been rendered, together with a certification of the materials included in the record, and identifies the information that must be included in the record.
	Section 200.5(j)(5)

Section 200.5(j)(5)(vi)

	( Support
( Oppose
( No Position


	Reasons/Recommendations:



	Topic 
	Proposed Section(s) of Regulations

	Withdrawals of requests for due process hearings:

Requires procedures for the withdrawal of a due process request as follows:

· Prior to the commencement of the hearing, a voluntary withdrawal in writing by the party requesting the hearing shall be without prejudice unless the parties otherwise agree.  

· Except for withdrawals made prior to the commencement of the hearing, a party seeking to withdraw a due process complaint shall immediately notify the IHO and the other party in writing.  The IHO must issue a written order of termination.  
· A withdrawal shall be presumed to be without prejudice except that the IHO may, at the request of the other party and upon notice and an opportunity for the parties to be heard, issue a written decision that the withdrawal shall be with prejudice.  The decision of an IHO that a withdrawal shall be with or without prejudice is binding upon the parties unless appealed to the State Review Officer.

· If the party subsequently files a due process complaint notice within one year of the withdrawal of a complaint that is based on or includes the same or substantially similar claims as made in a prior due process complaint notice that was previously withdrawn by the party, the school district shall appoint the same IHO to the prior complaint unless that IHO is no longer available to hear the refiled due process complaint notice.

 
	Section 200.5(j)(6)

	( Support
( Oppose
( No Position


	Reasons/Recommendations:
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