

PROPOSED REGULATIONS FOR PUBLIC COMMENT

AMENDMENT OF THE REGULATIONS OF THE COMMISSIONER OF EDUCATION


Pursuant to Education Law sections 207, 3208, 3214, 3602-c, 3713, 4002, 4308, 4355, 4401, 4401-a, 4402, 4403, 4404, 4404-a and 4410  


1.  Section 177.1 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:

§177.1 Services to pupils attending nonpublic schools.


For the purpose of obtaining services from a school district for a student who is enrolled in a nonpublic school, pursuant to section 3602-c of the Education Law, the parent, guardian or person legally having custody of such pupil shall file a written request for such services with the trustee, board of trustees or board of education of the school district [in which such parent, guardian, or person legally having custody of such pupil resides] responsible for providing such services in accordance with subdivision (2) of section 3602-c of the Education Law.


2.  Subdivisions (qq), (ss) and (fff) of section 200.1 of the Regulations of the Commissioner of Education are amended, effective July 1, 2008, as follows:

(qq)
Related services means developmental, corrective, and other supportive services as are required to assist a student with a disability and includes speech-language pathology, audiology services, interpreting services, psychological services, physical therapy, occupational therapy, counseling services, including rehabilitation counseling services, orientation and mobility services, medical services as defined in this section, parent counseling and training, school health services, school nurse services, school social work, assistive technology services, appropriate access to recreation, including therapeutic recreation, other appropriate developmental or corrective support services, and other appropriate support services and includes the early identification and assessment of disabling conditions in students.

(1)  .   .   .

(ss)   School health services and school nurse services.


(1)  School health services means [school nurse services] health services provided by either a qualified school nurse or other qualified person that are [provided  by a qualified school nurse  or other health services provided by a qualified person] designed  to enable a student with a  disability to receive a free appropriate public education as described  in the individualized  education program of the student.


(2)  School nurse services means services provided by a qualified school nurse pursuant to section 902(2)(b) of the Education Law that are designed  to enable a student with a  disability to receive a free appropriate public education as described  in the individualized  education program of the student.


(fff)  Transition Services means a coordinated set of activities for a student with a disability, designed within a results-oriented process, that is focused on improving the academic and functional achievement of the student with a disability to facilitate the student's movement from school to post-school activities, including, but not limited to, post-secondary education, vocational education, integrated [competitive] employment (including supported employment), continuing and adult education, adult services, independent living, or community participation. The coordinated set of activities must be based on the [individual student's needs, taking into account the] student's strengths, preferences and interests, and shall include needed activities in the following areas: 

(1)  .   .   . 

(2)  .   .   .


(3)  .   .   .


(4)  .   .   .

(5)  .   .   .


3.  Subparagraph (v) of paragraph (1) of subdivision (a) of section 200.3 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(v)  a representative of the school district who is qualified to provide or supervise special education and who is knowledgeable about the general education curriculum and the availability of resources of the school district, provided that an individual who meets these qualifications may also be the same individual appointed as the special education teacher or the special education provider of the student or the school psychologist.  The representative of the school district shall serve as the chairperson of the committee; 


4.  Subparagraph (viii) of paragraph (2) of subdivision (a) of section 200.3 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(viii)  for a child in transition from early intervention programs and services, at the request of the parent, the appropriate professional designated by the agency that has been charged with the responsibility for the preschool child; and


5.  Subparagraph (iv) of paragraph (2) of subdivision (c) of section 200.3 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(iv)  a representative of the school district who is qualified to provide, administer or supervise special education and who is knowledgeable about the general education curriculum and who is knowledgeable about the availability of resources of the school district, who may also fulfill the requirement of subparagraph (iii) or (v) of this paragraph. The representative of the school district shall serve as the chairperson of the subcommittee;


6.   Subdivisions (e) and (f) of section 200.3 of the Regulations of the Commissioner of Education are added, effective July 1, 2008, as follows:


(e)  Role of the chairperson of the committee. The chairperson of the committee on special education, committee on preschool special education and subcommittee on special education shall preside over a meeting of such committee and carry out the  functions of a chairperson identified in this Part and in the Education Law, including but not limited to sections 200.2(b)(11)(iii), 200.4(a), 200.5(b)(1)(i)(c) and, as appropriate, 200.16(b)(1) of this Part, and sections 4401-a, 4402(7)(c) and, as appropriate, 4410(3) of the Education Law.  


(f)  Member attendance.  Except as otherwise provided in this section, all members of a committee on special education, a committee on preschool special education, and a subcommittee on special education shall attend a meeting of such committee, except that the parent and the school district may agree that the attendance of a member is not necessary or that a member of the committee may be excused consistent with the applicable procedures established in sections 4402(1)(b)(1)(b-1) through (b-3), 4402(1)(b)(1)(d), and 4410(3)(a)(3) though (5) of the Education Law.


7.  Subdivision (a) of section 200.4 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:

(a)  Referral.  A student suspected of having a disability shall be referred in writing to the chairperson of the district's committee on special education or to the building administrator of the school which the student attends or is eligible to attend for an individual evaluation and determination of eligibility for special education programs and services. The school district must initiate a referral and promptly request parental consent to evaluate the student to determine if the student needs special education services and programs if a student has not made adequate progress after an appropriate period of time when provided instruction as described in section 100.2(ii) of this Title.


(1)  Referral for an initial evaluation.  A referral may be made by: 


(i)  a student's parent [or person in parental relationship] as defined in section 200.1(ii) of this Part; 

[(ii)  a professional staff member of the school district in which the student resides, or the public or private school the student legally attends; 


(iii)  a licensed physician; 


(iv)  a judicial officer; 


(v)  the commissioner or designee of a public agency with responsibility for welfare, health or education of children; or 


(vi)  for purposes of referring one's self, a student who is over 18 years of age or older, or an emancipated minor, who is eligible to attend the public schools of the district.] 
(ii)  a designee of the school district in which the student resides, or the public school district the student legally attends;

(iii)  the commissioner or designee of a public agency with responsibility for the education of the student; and/or

(iv)  a designee of an education program affiliated with a child care institution with committee on special education responsibility pursuant to section 4002(3) of the Education Law.


(2)  Request for referral for an initial evaluation.  (i) A written request that the school district or agency refer the student for an initial evaluation pursuant to paragraph (1) of this subdivision may be made by:


(a)  a professional staff member of the school district in which the student resides, or the public or private school the student legally attends; 


(b)  a licensed physician; 


(c)  a judicial officer;


(d)  a professional staff member of a public agency with responsibility for welfare, health or education of children; or


(e)  a student who is 18 years of age or older, or an emancipated minor, who is eligible to attend the public schools of the district. 


(ii)  A written request for referral of a student for an initial evaluation made to the school where the student resides or legally attends shall, if received by the building administrator or any other employee of the school, be forwarded to the committee chairperson immediately upon its receipt. 

[(2)] (iii)   A written request for referral submitted by persons other than the [parent,] student or a judicial officer shall: 


[(i)] (a)
  .   .   .


[(ii)] (b)  .   .   .


[(iii)] (c)  .   .   .


(iv)  Upon receipt of a request for a referral that meets the requirements of subparagraph (iii) of this paragraph, the school district shall, within 10 school days, either:


(a)  request parent consent to initiate the evaluation; or


(b)  provide the parent with a copy of such request for referral; and 

(1)  inform the parent of his or her right to refer the student for an initial evaluation for special education programs and/or services; and

(2)  offer the parent the opportunity to meet to discuss the request for referral and, as appropriate, the availability of appropriate general education support services for the student.  Upon request of the parent or school district, an individual making the request for referral who is a professional staff member of the school district shall attend such meeting.  Any other person making a request for referral shall have the opportunity to attend such meeting.

(3)  .   .   . 


(4)  .   .   .


(5)  .   .   .

(6)  .   .   .

(7)  In the event that the parent and the person submitting the referral pursuant to subparagraphs (ii), (iii) and/or (iv) of paragraph (1) of this subdivision agree in writing pursuant to section 200.5(b)(1)(i)(c) of this Part that the referral shall be withdrawn, the chairperson of the committee on special education shall provide the parent and the referring person a copy of the agreement.  Each such agreement shall specify any alternative methods suggested to resolve the identified learning difficulty of the student and shall provide the opportunity for a follow-up conference within an agreed period of time to review the student's progress.  A copy of the agreement shall also be placed in the student's cumulative educational record file.


(8)  .   .   .

(9)  The building administrator, upon receipt of a referral or copy of a referral, may request a meeting with the parent [or person in parental relationship to the student,] and the student, if appropriate, to determine whether the student would benefit from additional general education support services as an alternative to special education, including the provision of [educationally related] support services, speech and language [improvement] services, academic intervention services, and any other services designed to address the learning needs of the student and maintain a student's placement in general education with the provision of appropriate educational and support services.


(i)  [If the person making the referral is a professional staff member of the school district in which the student resides, that person shall attend such meeting.]  The building administrator shall ensure that the parent understands the proceedings of the meeting and shall arrange for the presence of an interpreter, if necessary.  [Any other person making a referral shall have the opportunity to attend such meeting.]  If at such meeting the parent [or person in parental relationship] and the building administrator agree in writing that, with the provision of additional general education support services, the referral is unwarranted, the referral shall be deemed withdrawn, and the building administrator shall provide the chairperson of the committee on special education, [the person who made the referral if a professional staff member of the school district,] the parent [or person in parental relationship to the student], and the student, if appropriate, with copies of the agreement.


(ii)  The copy of the agreement provided to the parent [or person in parental relationship] shall be in the native language of such person.  Such agreement shall contain a description of the additional general education support services to be provided, instructional strategies to be used and student centered data to be collected and the proposed duration of such program.  A copy of the agreement shall also be placed in the student's cumulative education record file.


(iii)  The meeting:


(a)  shall be conducted within 10 school days of the building administrator's receipt of the referral; and


(b)  shall not impede a committee on special education from continuing its duties and functions under this Part.

8.  Paragraph (4) of subdivision (b) of section 200.4 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:



(4)  A committee on special education shall arrange for an appropriate reevaluation of each student with a disability if the school district determines that the educational or related services needs, including improved academic achievement and functional performance of the student, warrant a reevaluation[,] or if the student's parent or teacher requests a reevaluation, but not more frequently than once a year[,] unless the parent and representatives of the school district appointed to the committee on special education agree otherwise; and at least once every three years, except where the school district and the parent agree in writing that such reevaluation is unnecessary. The reevaluation shall be conducted by a multidisciplinary team or group of persons, including at least one teacher or other specialist with knowledge in the area of the student’s disability. In accordance with paragraph (5) of this subdivision, the reevaluation shall be sufficient to determine the student’s individual needs, educational progress and achievement, the student’s ability to participate in instructional programs in regular education and the student’s continuing eligibility for special education. The results of any reevaluations must be addressed by the committee on special education in a meeting to review and, as appropriate, revise the student’s IEP. To the extent possible, the school district shall encourage the consolidation of reevaluation meetings for the student and other committee on special education meetings for the student.


9.  Paragraph (7) of subdivision (b) of section 200.4 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(7)  The initial evaluation to determine if a student is a student with a disability must be completed within 60 days of receiving parental consent for the evaluation.  The 60-day timeframe shall not apply if:


(i)  a student enrolls in a school served by the school district after the relevant timeframe in this paragraph has begun and prior to a determination by the student's previous school district as to whether the student is a student with a disability, but only if the subsequent school district is making sufficient progress to ensure a prompt completion of the evaluation, and the parent and subsequent school district agree in writing to a specific time when the evaluation will be completed; or


(ii)  .   .   .


10.
Subdivision (d) of section 200.4 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(d)  Recommendation.  For a student not previously identified as having a disability, the committee on special education shall provide a recommendation to the board of education which shall arrange for the appropriate special education programs and services to be provided to the student with a disability within 60 school days of the receipt of consent to evaluate. For a student with a disability referred for review pursuant to subdivision (f) of this section, a recommendation shall be provided to the board of education which shall arrange for the appropriate special education programs and services to be provided to the student with a disability within 60 school days of the referral for review of the student with a disability.  Prior to the development of a recommendation, the committee shall ensure that the appropriateness of reading and math instruction and other resources of the regular education program, including [educationally related] support services, and academic intervention services, has been considered. 


(1)  If the student has been determined to be ineligible for special education, the recommendation shall indicate the reasons the student was found ineligible. 


(i)  A copy of the recommendation and appropriate evaluation information shall be provided to the building administrator. The building administrator shall determine which [educationally related] support services, if appropriate, shall be provided to the student [, and, to the extent available, shall ensure that such services are provided pursuant to section 100.2(v) of this Title]. 


(ii)  .   .   .


(iii)  .   .   . 

(2)  .   .   .

(3)  .   .   .

(4)  .   .   .

(5)  .   .   .

(6)  .   .   .

11.  Subdivision (g) of section 200.4 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(g)  Amendments to the IEP. 


(1)  In making changes to a student’s IEP after the annual review has been conducted, the parent and the school district may agree not to convene a meeting of the CSE for the purpose of making those changes, and instead may develop a written document to amend or modify the student’s current IEP consistent with the applicable procedures established in sections 4308(2)(i), 4355(2)(i), 4402(1)(b)(3)(b) and 4410(3)(a)(6) of the Education Law.


(2)  Amendments to an IEP made after the annual review may be made by rewriting the IEP or by developing a written document to amend or modify the student’s current IEP, provided that:


[(1)] (i)   the parent shall receive prior written notice of any changes to the IEP pursuant to section 200.5(a) of this Part; and

 
[(2)] (ii)  the parent shall receive a copy of the document that amends or modifies the IEP or, upon request, the parent shall be provided a revised copy of the entire IEP with the amendments incorporated.


12.  Subparagraph (ii) of paragraph (1) of subdivision (i) of section 200.4 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(ii)  upon the first annual review after attaining the age of 15 for a student who is receiving nonresidential special services or programs in accordance with article 89 of the Education Law, or is receiving special services or programs in a day program at the [Human Resources] Henry Viscardi School, and who:


(a)  .   .   .

(b)  is receiving individualized attention or intervention because of intensive management needs or a severe [handicapping condition] disability; and


(c)  .   .   .

13.  Paragraph (1) of subdivision (j) of section 200.4 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(1)  A student suspected of having a learning disability as defined in section 200.1(zz)(6) of this Part must receive an individual evaluation that includes a variety of assessment tools and strategies pursuant to subdivision (b) of this section.  The CSE may not rely on any single procedure as the sole criterion for determining whether a student has a learning disability.  The individual evaluation shall be completed within 60 days of receipt of consent, unless extended by mutual written agreement of the student’s parent and the CSE.


14.  Clause (c) of subparagraph (i) of paragraph (1) of subdivision (b) of section 200.5 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(c)  in the event the parent of the student to be evaluated does not grant consent for an initial evaluation, such parent shall be informed by the committee chairperson that, upon request, the parent will be given an opportunity to attend an informal conference with the committee or designated professionals most familiar with the proposed evaluation, the person who referred the student for such an evaluation pursuant to section 200.4(a)(1)(ii), (iii) and/or (iv) of this Part, and counsel or an advisor of the parent’s choice, at which time the parent shall be afforded an opportunity to ask questions regarding the proposed evaluation.  If at this meeting the parent and [the] such person initiating the referral agree in writing that the referral is not warranted, the referral shall be withdrawn.  Except in the case of a preschool child, a student who is home instructed pursuant to section 100.10 of this Title or a student placed in a private school by the parents at their own expense, if the parent does not request or attend such a conference, or continues to withhold consent for evaluation otherwise required for a period of 30 days after the date of receipt of a referral, the board of education may pursue the initial evaluation of the student by utilizing the due process procedures described in this section;


15.  Subparagraph (viii) of paragraph (2) of subdivision (c) of section 200.5 of the Regulations of the Commissioner of Education is added, effective July 1, 2008, as follows:


(viii)  in the case of a child who was previously served under Part C (early intervention services), inform the parent(s) of his or her right to request an invitation to an initial CPSE meeting be sent to the early intervention service coordinator or other representatives of the early intervention system to assist with the smooth transition of services.




16.  Subparagraph (v) of paragraph (1) of subdivision (h) of section 200.5 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(v)  discussions that occur during the mediation process must be confidential and may not be used as evidence in any subsequent due process hearings or civil proceedings [and the parties to the mediation process may be required to sign a confidentiality pledge prior to the commencement of the process]; and 

17.  Paragraph (2) of subdivision (l) of section 200.6 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(2)  Except as otherwise provided in paragraph (3) of this subdivision, any district, school, or agency [or other agency] granted a waiver shall submit an annual report to the commissioner regarding the operation and evaluation of the program no later than 30 days after the end of each school year for which a waiver is granted.



18.  Clause (c) of subparagraph (i) of paragraph (1) of subdivision (d) of section 200.7 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(c)  If the school district responsible for the child elects to appoint additional members to the multidisciplinary team, it shall send written notice of such election to the State-operated school within seven business days of its receipt of notice pursuant to clause (b) of this subparagraph. A school district which fails to send such notice in a timely manner shall be deemed to have waived its right to appoint additional members pursuant to this clause. In addition to the members required for a committee on special education pursuant to Education Law[,] section 4402(1), the State-operated school’s multidisciplinary team shall include any additional members appointed by the board of education of the school district responsible for the student, except that the parent and the department may agree that the attendance of a member is not necessary or that a member of the multidisciplinary team may be excused consistent with the procedures established in sections 4308(2)(f) through (h) and 4355(2)(f) through (h) of the Education Law. For each member appointed by the State-operated school, the school district may appoint a corresponding member, including a representative of the committee on special education who is qualified to teach or supervise special education and who is knowledgeable about general education curriculum and resources, a school psychologist, the student’s special education teacher, a regular education teacher of the student whenever the student is or may be participating in the regular education environment, a parent member, an individual who can interpret the instructional implications of evaluations, others who are determined to have knowledge or special expertise regarding the student, a physician where the parent requests attendance of the physician member. The commissioner shall determine the location at which the multidisciplinary team meeting will be held. In the event the multidisciplinary team is unable to reach consensus and there is a tie vote on the multidisciplinary team, the parents of the student being discussed shall cast the deciding vote.



19.  Subdivision (b) of section 200.16 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:

(b)  (1) Referral. 


(i)  A preschool student suspected of having a disability shall be referred in writing to the chairperson of the district's committee on preschool special education. Such referral may be made by the persons specified in section [200.4(a)(1)(i) through (v)] 200.4(a)(1) of this Part [or by professional staff members of: 


(a)  an Early Childhood Direction Center (ECDC); 


(b)  preschool programs approved pursuant to section 4410 of the Education Law; or 


(c)  programs providing special instruction to children birth to three years of age approved by the lead State agency as designated by the Governor to administer Federal funds for such programs]. 


(ii)  .   .   .



(iii)  .   .   .

(iv)  .   .   .

(v)  .   .   .

20.  Paragraph (1) of subdivision (f) of section 200.16 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(1)  Upon receipt of the recommendation of the committee, the board of education shall arrange for the preschool student with a disability to receive such programs and services commencing with the July, September or January starting date for the approved program, unless such services are recommended by the committee less than 30 school days prior to, or after, such appropriate starting date selected for such preschool student, in which case, such services shall be provided as soon as possible following development of the IEP, but no later than 30 school days from the recommendation of the committee. If the board disagrees with the recommendation of the committee, it shall send the recommendation back to the committee with notice to the parent and the committee including a statement of the board of education's reasons and that the recommendation will be sent back to the committee with notice of the need to schedule a timely meeting to review the board's concerns and to revise the IEP as deemed appropriate. 

21.  Paragraph (5) of subdivision (b) of section 201.11 of the Regulations of the Commissioner of Education is amended, effective July 1, 2008, as follows:


(5)  The impartial hearing officer shall mail a copy of the written, or at the option of the parents, electronic findings of fact and the decision to the parents, to the board of education and to the Office of Vocational and Educational Services for Individuals with Disabilities [Education] (VESID) of the New York State Education Department within 10 school days after the hearing.
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