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Subpart A—General
Regulations That Apply to State-Administered Programs
§ 76.1 Programs to which part 76 applies.

(a) The regulations in part 76 apply to each State-administered program of the Department.

(b) If a State formula grant program does not have implementing regulations, the Secretary implements
the program under the authorizing statute and, to the extent consistent with the authorizing statute, under
the General Education Provisions Act and the regulations in this part. For the purposes of this part, the
term State formula grant program means a program whose authorizing statute or implementing regulations
provide a formula for allocating program funds among eligible States.

(Authority: 20 U.S.C. 1221e—3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 45 FR 84059,
Dec. 22, 1980; 50 FR 29330, July 18, 1985; 52 FR 27804, July 24, 1987; 54 FR 21776, May 19, 1989; 55
FR 14816, Apr. 18, 1990]

§ 76.2 Exceptions in program regulations to part 76.

If a program has regulations that are not consistent with part 76, the implementing regulations for that
program identify the sections of part 76 that do not apply.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 54 FR 21776,
May 19, 1989]

Eligibility for a Grant or Subgrant
§ 76.50 Statutes determine eligibility and whether subgrants are made.

) Under a program covered by this part, the Secretary makes a grant:

) To the State agency designated by the authorizing statute for the program; or

) To the State agency designated by the State in accordance with the authorizing statute.

) The authorizing statute determines the extent to which a State may:

) Use grant funds directly; and

) Make subgrants to eligible applicants.

c) The regulations in part 76 on subgrants apply to a program only if subgrants are authorized under that
program.

(d) The authorizing statute determines the eligibility of an applicant for a subgrant.

(a
(1
(2
(b
(1
(2
(

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 52 FR 27804,
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July 24, 1987; 54 FR 21776, May 19, 1989]
§ 76.51 A State distributes funds by formula or competition.

If a program statute authorizes a State to make subgrants, the statute:

(a) Requires the State to use a formula to distribute funds;

(b) Gives the State discretion to select subgrantees through a competition among the applicants or
through some other procedure; or

(c) Allows some combination of these procedures.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 54 FR 21776,
May 19, 1989]

§ 76.52 Eligibility of faith-based organizations for a subgrant.

(a)(1) A faith-based organization is eligible to apply for and to receive a subgrant under a program of the
Department on the same basis as any other private organization, with respect to programs for which such
other organizations are eligible.

(2) In the selection of subgrantees, States shall not discriminate for or against a private organization on
the basis of the organization's religious character or affiliation.

(b) The provisions of §76.532 apply to a faith-based organization that receives a subgrant from a State
under a State-administered program of the Department.

(c) A private organization that engages in inherently religious activities, such as religious worship,
instruction, or proselytization, must offer those services separately in time or location from any programs
or services supported by a subgrant from a State under a State-administered program of the Department,
and participation in any such inherently religious activities by beneficiaries of the programs supported by
the subgrant must be voluntary.

(d)(1) A faith-based organization that applies for or receives a subgrant from a State under a State-
administered program of the Department may retain its independence, autonomy, right of expression,
religious character, and authority over its governance.

(2) A faith-based organization may, among other things—

(i) Retain religious terms in its name;

(i) Continue to carry out its mission, including the definition, development, practice, and expression of its
religious beliefs;

(iif) Use its facilities to provide services without removing or altering religious art, icons, scriptures, or other
symbols from these facilities;

(iv) Select its board members and otherwise govern itself on a religious basis; and

(v) Include religious references in its mission statement and other chartering or governing documents.

(e) A private organization that receives a subgrant from a State under a State-administered program of the
Department shall not discriminate against a beneficiary or prospective beneficiary in the provision of
program services on the basis of religion or religious belief.

(f) If a State or subgrantee contributes its own funds in excess of those funds required by a matching or
grant agreement to supplement Federally funded activities, the State or subgrantee has the option to
segregate those additional funds or commingle them with the funds required by the matching requirements
or grant agreement. However, if the additional funds are commingled, this section applies to all of the

7
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commingled funds.

(g) A religious organization's exemption from the Federal prohibition on employment discrimination on the
basis of religion, in section 702(a) of the Civil Rights Act of 1964, 42 U.S.C. 2000e-1, is not forfeited when
the organization receives financial assistance from the Department.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 69 FR 31711,
June 4, 2004]

Subpart B—How a State Applies for a Grant
State Plans and Applications
§ 76.100 Effect of this subpart.

This subpart establishes general requirements that a State must meet to apply for a grant under a
program covered by this part. Additional requirements are in the authorizing statute and the implementing
regulations for the program.

(Authority: 20 U.S.C. 1221e-3 and 3474)

[52 FR 27804, July 24, 1987]
§ 76.101 The general State application.

A State that makes subgrants to local educational agencies under a program subject to this part shall have
on file with the Secretary a general application that meets the requirements of section 441 of the General
Education Provisions Act.

(Authority: 20 U.S.C. 1221e-3, 1232d, and 3474)

[52 FR 27804, July 24, 1987, as amended at 60 FR 46493, Sept. 6, 1995]
§ 76.102 Definition of “State plan” for part 76.

As used in this part, State plan means any of the following documents:

Document Program Authorizing statute Principal Office
State plan Assistance to States for Part B (except section 619), |OSERS
Education of Handicapped Individuals with Disabilities
Children Education Act (20 U.S.C.
1411-1420)
Application Preschool Grants Section 619, Individuals with |[OSERS
Disabilities Education Act (20
U.S.C. 1419)
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Rehabilitation Services
Program

Rehabilitation Act of 1973 (29
U.S.C. 720-741)

Application Handicapped Infants and Part H, Individuals with OSERS
Toddlers Disabilities Education Act (20
U.S.C. 1471-1485)
Application or written Client Assistance Program Section 112, Rehabilitation |OSERS
request for assistance Act of 1973 (29 U.S.C. 732)
Application Removal of Architectural Section 607, Individuals with |[OSERS
Barriers to the Handicapped |Disabilities Education Act (20
Program U.S.C. 1406)
State plan State Vocational Title |, Parts A-C, OSERS

State plan supplement

State Supported Employment
Services Program

Title VI, Part C, Rehabilitation
Act of 1973 (29 U.S.C. 795j—

OSERS

Program

\ocational Education Act (20
U.S.C. 2321-2325)

795r)
State plan State Independent Living Title VII, Part A, OSERS
Services Program Rehabilitation Act of 1973 (29
U.S.C. 796-796d)
State plan State Vocational Education  [Title I, Part B, Carl D. Perkins |[OVAE

Scholarship Program

Education Act of 1965 (20 U.

S.C. 1111b)

State plan and application |State-Administered Adult Section 341, Adult Education [OVAE
Education Program Act (20 U.S.C. 1206)
State plan Even Start Family Literacy Title I, Chapter 1, Part B of |OESE
Program the Elementary and
Secondary Education Act of
1965 (20 U.S.C. 2741-2749)
State application State Grants for Title I, Part A, Elementary OESE
Strengthening Instruction in  [and Secondary Education
Mathematics and Science Act of 1965, as amended (20
U.S.C. 2981-2993)
State application Federal, State and Local Title I, Chapter 2, Elementary |OESE
Partnership for Educational  jand Secondary Education
Improvement Act of 1965, as amended (20
U.S.C. 2911-2952 and 2971-
2976)
State plan or application Migrant Education Program  [Sections 1201, 1202, OESE
Chapter 1, Title I, Elementary
and Secondary Education
Act of 1965, as amended (20
U.S.C. 2781 and 2782)
Application State Student Incentive Grant [Section 415C, Higher OPE
Program Education Act of 1965 (20 U.
S.C. 1070c-2)
Application Paul Douglas Teacher Section 553, Higher OPE
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Basic State plan, long- The Library Services and Library Services and OERI
range program, and annual |Construction Act State- Construction Act (20 U.S.C.
program Administered Program 351-355e-3)
Application Emergency Immigrant Emergency Immigrant OBEMLA
Education Program Education Act (20 U.S.C.
3121-3130)
Application Transition Program for Section 412(d) Immigration |OBEMLA
Refugee Children and Naturalization Act (8 U.S.
C. 1522 (d))
Any document that the Any State-administered Section 408(a)(1), General  |Dept-wide
authorizing statute for a program without Education Provisions Act and
State-administered program [implementing regulations Section 414, Department of
requires a State to submit to Education Organization Act
receive funds (20 U.S.C. 1221e-3(a)(1)
and 3474)

(Authority: 20 U.S.C. 1221e—-3 and 3474)

[57 FR 30340, July 8, 1992]
§ 76.103 Multi-year State plans.

(a) Beginning with fiscal year 1996, each State plan will be effective for a period of more than one fiscal
year, to be determined by the Secretary or by regulations.

(b) If the Secretary determines that the multi-year State plans under a program should be submitted by the
States on a staggered schedule, the Secretary may require groups of States to submit or resubmit their
plans in different years.

(c) This section does not apply to:

1) The annual accountability report under part A of title | of the Vocational Education Act;

2) The annual programs under the Library Services and Construction Act;

3) The application under sections 141-143 of the Elementary and Secondary Education Act; and

4) The State application under section 209 of title Il of the Education for Economic Security Act.

d) A State may submit an annual State plan under the Vocational Education Act. If a State submits an
annual plan under that program, this section does not apply to that plan.

(
(
(
(
(

Note: This section is based on a provision in the General Education Provisions Act (GEPA). Section 427
of the Department of Education Organization Act (DEOA), 20 U.S.C. 3487, provides that except to the
extent inconsistent with the DEOA, the GEPA “shall apply to functions transferred by this Act to the extent
applicable on the day preceding the effective date of this Act.” Although standardized nomenclature is
used in this section to reflect the creation of the Department of Education, there is no intent to extend the
coverage of the GEPA beyond that authorized under section 427 or other applicable law.

(Authority: 20 U.S.C. 1231g(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 45 FR 86296,
Dec. 30, 1980; 50 FR 43545, Oct. 25, 1985; 60 FR 46493, Sept. 6, 1995]
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§ 76.104 A State shall include certain certifications in its State plan.

(a) A State shall include the following certifications in each State plan:
(1) That the plan is submitted by the State agency that is eligible to submit the plan.
(2) That the State agency has authority under State law to perform the functions of the State under the
program.
) That the State legally may carry out each provision of the plan.
) That all provisions of the plan are consistent with State law.
) That a State officer, specified by title in the certification, has authority under State law to receive, hold,
and disburse Federal funds made available under the plan.
(6) That the State officer who submits the plan, specified by title in the certification, has authority to submit
the plan.
(7) That the agency that submits the plan has adopted or otherwise formally approved the plan.
(8) That the plan is the basis for State operation and administration of the program.
(b) [Reserved]

(3
(4
(5

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.106 State documents are public information.

A State shall make the following documents available for public inspection:

(a) All State plans and related official materials.

(b) All approved subgrant applications.

(c) All documents that the Secretary transmits to the State regarding a program.

(Authority: 20 U.S.C. 1221e-3 and 3474)

Consolidated Grant Applications for Insular Areas

Authority: Title V, Pub. L. 95-134, 91 Stat. 1159 (48 U.S.C. 1469a).
§ 76.125 What is the purpose of these regulations?

(a) Sections 76.125 through 76.137 of this part contain requirements for the submission of an application
by an Insular Area for the consolidation of two or more grants under the programs described in paragraph
(c) of this section.

(b) For the purpose of §§76.125-76.137 of this part the term Insular Area means the Virgin Islands, Guam,
American Samoa, the Trust Territory of the Pacific Islands, or the Commonwealth of the Northern Mariana
Islands.

(c) The Secretary may make an annual consolidated grant to assist an Insular Area in carrying out one or
more State-administered formula grant programs of the Department.

(Authority: 20 U.S.C. 1221e-3 and 3474)

[47 FR 17421, Apr. 22, 1982, as amended at 54 FR 21776, May 19, 1989; 57 FR 30341, July 8, 1992]
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§ 76.126 What regulations apply to the consolidated grant applications for insular areas?

The following regulations apply to those programs included in a consolidated grant:

(a) The regulations in §§76.125 through 76.137; and

(b) The regulations that apply to each specific program included in a consolidated grant for which funds
are used.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.127 What is the purpose of a consolidated grant?

An Insular Area may apply for a consolidated grant for two or more of the programs listed in §76.125(c).
This procedure is intended to:

(a) Simplify the application and reporting procedures that would otherwise apply for each of the programs
included in the consolidated grant; and

(b) Provide the Insular Area with flexibility in allocating the funds under the consolidated grant to achieve
any of the purposes to be served by the programs that are consolidated.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.128 What is a consolidated grant?

A consolidated grant is a grant to an Insular Area for any two or more of the programs listed in §76.125(c).
The amount of the consolidated grant is the sum of the allocations the Insular Area receives under each of
the programs included in the consolidated grant if there had been no consolidation.

Example. Assume the Virgin Islands applies for a consolidated grant that includes programs under the
Adult Education Act, Vocational Education Act, and Chapter 1 of the Education Consolidation and
Improvement Act. If the Virgin Islands' allocation under the formula for each of these three programs is
$150,000; the total consolidated grant to the Virgin Islands would be $450,000.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.129 How does a consolidated grant work?

(a) An Insular Area shall use the funds it receives under a consolidated grant to carry out, in its jurisdiction,
one or more of the programs included in the grant.

Example. Assume that Guam applies for a consolidated grant under the Vocational Education Act, the
Handicapped Preschool and School Programs-Incentive Grants, and the Adult Education Act and that the
sum of the allocations under these programs is $700,000. Guam may choose to allocate this $700,000
among all of the programs authorized under the three programs. Alternatively, it may choose to allocate

12
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the entire $700,000 to one or two of the programs; for example, the Adult Education Act Program.

(b) An Insular Area shall comply with the statutory and regulatory requirements that apply to each program
under which funds from the consolidated grant are expended.

Example. Assume that American Samoa uses part of the funds under a consolidated grant for the State
program under the Adult Education Act. American Samoa need not submit to the Secretary a State plan
that requires policies and procedures to assure all students equal access to adult education programs.
However, in carrying out the program, American Samoa must meet and be able to demonstrate
compliance with this equal access requirement.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.130 How are consolidated grants made?

(a) The Secretary annually makes a single consolidated grant to each Insular Area that meets the
requirements of §§76.125 through 76.137 and each program under which the grant funds are to be used
and administered.

(b) The Secretary may decide that one or more programs cannot be included in the consolidated grant if
the Secretary determines that the Insular Area failed to meet the program objectives stated in its plan for
the previous fiscal year in which it carried out the programs.

(c) Under a consolidated grant, an Insular Area may use a single advisory council for any or all of the
programs that require an advisory council.

(d) Although Pub. L. 95-134 authorizies the Secretary to consolidate grant funds that the Department
awards to an Insular Area, it does not confer eligibility for any grant funds. The eligibility of a particular
Insular Area to receive grant funds under a Federal education program is determined under the statute
and regulations for that program.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.131 How does an insular area apply for a consolidated grant?

a) An Insular Area that desires to apply for a grant consolidating two or more programs listed in §76.125
) shall submit to the Secretary an application that:

) Contains the assurances in §76.132; and

) Meets the application requirements in paragraph (c) of this section.

) The submission of an application that contains these requirements and assurances takes the place of

a separate State plan or other similar document required by this part or by the authorizing statutes and

regulations for programs included in the consolidated grant.

(c) An Insular Area shall include in its consolidated grant application a program plan that:

(1) Contains a list of the programs in §76.125(c) to be included in the consolidated grant;

(2) Describes the program or programs in §76.125(c) under which the consolidated grant funds will be

used and administered;

(3) Describes the goals, objectives, activities, and the means of evaluating program outcomes for the

programs for which the Insular Area will use the funds received under the consolidated grant during the

(
(c
(1
(2
(b
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fiscal year for which it submits the application, including needs of the population that will be met by the
consolidation of funds; and

(4) Contains a budget that includes a description of the allocation of funds—including any anticipated
carryover funds of the program in the consolidated grant from the preceding year—among the programs to
be included in the consolidated grant.

(Approved by the Office of Management and Budget under control number 1880-0513)
(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982, as amended at 53 FR 49143, Dec. 6, 1988]
§ 76.132 What assurances must be in a consolidated grant application?

(a) An Insular Area shall include in its consolidated grant application assurances to the Secretary that it
will:

(1) Follow policies and use administrative practices that will insure that non-Federal funds will not be
supplanted by Federal funds made available under the authority of the programs in the consolidated grant;
(2) Comply with the requirements (except those relating to the submission of State plans or similar
documents) in the authorizing statutes and implementing regulations for the programs under which funds
are to be used and administered, (except requirements for matching funds);

(3) Provide for proper and efficient administration of funds in accordance with the authorizing statutes and
implementing regulations for those programs under which funds are to be used and administered;

(4) Provide for fiscal control and fund accounting procedures to assure proper disbursement of, and
accounting for, Federal funds received under the consolidated grant;

(5) Submit an annual report to the Secretary containing information covering the program or programs for
which the grant is used and administered, including the financial and program performance information
required under 34 CFR 74.51-74.52 and 34 CFR 80.40-80.41.

(6) Provide that funds received under the consolidated grant will be under control of, and that title to
property acquired with these funds will be in, a public agency, institution, or organization. The public
agency shall administer these funds and property;

(7) Keep records, including a copy of the State Plan or application document under which funds are to be
spent, which show how the funds received under the consolidated grant have been spent.

(8) Adopt and use methods of monitoring and providing technical assistance to any agencies,
organizations, or institutions that carry out the programs under the consolidated grant and enforce any
obligations imposed on them under the applicable statutes and regulations.

(9) Evaluate the effectiveness of these programs in meeting the purposes and objectives in the authorizing
statutes under which program funds are used and administered,;

(10) Conduct evaluations of these programs at intervals and in accordance with procedures the Secretary
may prescribe; and

(11) Provide appropriate opportunities for participation by local agencies, representatives of the groups
affected by the programs, and other interested institutions, organizations, and individuals in planning and
operating the programs.

(b) These assurances remain in effect for the duration of the programs they cover.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982, as amended at 64 FR 50392, Sept. 16, 1999]
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§ 76.133 What is the reallocation authority?

(a) After an Insular Area receives a consolidated grant, it may reallocate the funds in a manner different
from the allocation described in its consolidated grant application. However, the funds cannot be used for
purposes that are not authorized under the programs in the consolidated grant under which funds are to
be used and administered.

(b) If an Insular Area decides to reallocate the funds it receives under a consolidated grant, it shall notify
the Secretary by amending its original application to include an update of the information required under
§76.131.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.134 What is the relationship between consolidated and non-consolidated grants?

(a) An Insular Area may request that any number of programs in §76.125(c) be included in its consolidated
grant and may apply separately for assistance under any other programs listed in §76.125(c) for which it is
eligible.

(b) Those programs that an Insular Area decides to exclude from consolidation—for which it must submit
separate plans or applications—are implemented in accordance with the applicable program statutes and
regulations. The excluded programs are not subject to the provisions for allocation of funds among
programs in a consolidated grant.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.135 Are there any requirements for matching funds?

The Secretary waives all requirements for matching funds for those programs that are consolidated by an
Insular Area in a consolidated grant application.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982]
§ 76.136 Under what programs may consolidated grant funds be spent?

Insular Areas may only use and administer funds under programs described in §76.125(c) during a fiscal
year for which the Insular Area is entitled to receive funds under an appropriation for that program.

(Authority: 48 U.S.C. 1469a)

[47 FR 17421, Apr. 22, 1982, as amended at 57 FR 30341, July 8, 1992]
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§ 76.137 How may carryover funds be used under the consolidated grant application?

Any funds under any applicable program which are available for obligation and expenditure in the year
succeeding the fiscal year for which they are appropriated must be obligated and expended in accordance
with the consolidated grant application submitted by the Insular Area for that program for the succeeding
fiscal year.

(Authority: 20 U.S.C. 1225(b); 48 U.S.C. 1469a)
Amendments
§ 76.140 Amendments to a State plan.

(a) If the Secretary determines that an amendment to a State plan is essential during the effective period
of the plan, the State shall make the amendment.

(b) A State shall also amend a State plan if there is a significant and relevant change in:

(1) The information or the assurances in the plan;

(2) The administration or operation of the plan; or

(3) The organization, policies, or operations of the State agency that received the grant, if the change
materially affects the information or assurances in the plan.

(Authority: 20 U.S.C. 1221e-3, 1231g(a), and 3474)
§ 76.141 An amendment requires the same procedures as the document being amended.

If a State amends a State plan under §76.140, the State shall use the same procedures as those it must
use to prepare and submit a State plan.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.142 An amendment is approved on the same basis as the document being amended.

The Secretary uses the same procedures to approve an amendment to a State plan—or any other
document a State submits—as the Secretary uses to approve the original document.

(Authority: 20 U.S.C. 1221e-3 and 3474)

Subpart C—How a Grant Is Made to a State

Approval or Disapproval by the Secretary

§ 76.201 A State plan must meet all statutory and regulatory requirements.

The Secretary approves a State plan if it meets the requirements of the Federal statutes and regulations
that apply to the plan.
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(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.202 Opportunity for a hearing before a State plan is disapproved.

The Secretary may disapprove a State plan only after:

(a) Notifying the State;

(b) Offering the State a reasonable opportunity for a hearing; and
(c) Holding the hearing, if requested by the State.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.235 The notification of grant award.

(a) To make a grant to a State, the Secretary issues and sends to the State a notification of grant award.
(b) The notification of grant award tells the amount of the grant and provides other information about the
grant.

(Authority: 20 U.S.C. 1221e-3 and 3474)
Allotments and Reallotments of Grant Funds
§ 76.260 Allotments are made under program statute or regulations.

(a) The Secretary allots program funds to a State in accordance with the authorizing statute or
implementing regulations for the program.

(b) Any reallotment to other States will be made by the Secretary in accordance with the authorizing
statute or implementing regulations for that program.

(Authority: 20 U.S.C. 3474(a))

[50 FR 29330, July 18, 1985]
§ 76.261 Reallotted funds are part of a State's grant.

Funds that a State receives as a result of a reallotment are part of the State's grant for the appropriate
fiscal year. However, the Secretary does not consider a reallotment in determining the maximum or
minimum amount to which a State is entitled for a following fiscal year.

(Authority: 20 U.S.C. 1221e-3 and 3474)

Subpart D—How To Apply to the State for a Subgrant
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§ 76.300 Contact the State for procedures to follow.

An applicant for a subgrant can find out the procedures it must follow by contacting the State agency that
administers the program.

(Authority: 20 U.S.C. 1221e-3 and 3474)

Cross reference: See subparts E and G of this part for the general responsibilities of the State regarding
applications for subgrants.

§ 76.301 Local educational agency general application.

A local educational agency that applies for a subgrant under a program subject to this part shall have on
file with the State a general application that meets the requirements of Section 442 of the General
Education Provisions Act.

Approved by the Office of Management and Budget under control number 1880—0513)
(Authority: 20 U.S.C. 1221e-3, 1232d, and 3474)

[52 FR 27804, July 24, 1987, as amended at 53 FR 49143, Dec. 6, 1988; 60 FR 46493, Sept. 6, 1995]
§ 76.302 The notice to the subgrantee.

A State shall notify a subgrantee in writing of:

(a) The amount of the subgrant;

(b) The period during which the subgrantee may obligate the funds; and
(c) The Federal requirements that apply to the subgrant.

(Approved by the Office of Management and Budget under control number 1880-0513)
(Authority: 20 U.S.C. 1221e-3 and 3474)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 53 FR 49143,
Dec. 6, 1988]

§ 76.303 Joint applications and projects.

(a) Two or more eligible parties may submit a joint application for a subgrant.

(b) If the State must use a formula to distribute subgrant funds (see §76.51), the State may not make a
subgrant that exceeds the sum of the entitlements of the separate subgrantees.

(c) If the State funds the application, each subgrantee shall:

(1) Carry out the activities that the subgrantee agreed to carry out; and

(2) Use the funds in accordance with Federal requirements.

(d) Each subgrantee shall use an accounting system that permits identification of the costs paid for under
its subgrant.
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(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.304 Subgrantee shall make subgrant application available to the public.

A subgrantee shall make any application, evaluation, periodic program plan, or report relating to each
program available for public inspection.

(Authority: 20 U.S.C. 1221e-3, 1232e, and 3474)
Subpart E—How a Subgrant Is Made to an Applicant
§ 76.400 State procedures for reviewing an application.

A State that receives an application for a subgrant shall take the following steps:

(a) Review. The State shall review the application.

(b) Approval—entitlement programs. The State shall approve an application if:

(1) The application is submitted by an applicant that is entitled to receive a subgrant under the program;
and

(2) The applicant meets the requirements of the Federal statutes and regulations that apply to the program.
(c) Approval—discretionary programs. The State may approve an application if:

(1) The application is submitted by an eligible applicant under a program in which the State has the
discretion to select subgrantees;

(2) The applicant meets the requirements of the Federal statutes and regulations that apply to the
program; and

(3) The State determines that the project should be funded under the authorizing statute and implementing
regulations for the program.

(d) Disapproval—entitlement and discretionary programs. If an application does not meet the requirements
of the Federal statutes and regulations that apply to a program, the State shall not approve the application.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.401 Disapproval of an application—opportunity for a hearing.

(a) State agency hearing before disapproval. Under the programs listed in the chart below, the State
agency that administers the program shall provide an applicant with notice and an opportunity for a
hearing before it may disapprove the application.

Implementing regulations Title

Program Authorizing statute 34 CFR Part
Chapter 1, Program in Local Title |, Chapter 1, Elementary 200
Educational Agencies and Secondary Education Act of

1965, as amended (20 U.S.C.
2701-2731, 2821-2838, 2851—
2854, and 2891-2901)
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Chapter 1, Program for Neglected Title 1, Chapter 1, Elementary 203
and Delinquent Children and Secondary Education Act of
1965, as amended (20 U.S.C.
2801-2804)
State Grants for Strengthening Title Il, Part A, Elementary and 208
Instruction in Mathematics and Secondary Education Act of
Science 1965, as amended (20 U.S.C.
2981-2993)
Federal, State, and Local Partnership |Title I, Chapter 2, Elementary 298
for Educational Improvement and Secondary Education Act of
1965, as amended (20 U.S.C.
2911-2952 and 2971-2976)
Assistance to States for Education of |Part B, Individuals with 300
Handicapped Children Disabilities Education Act
(except Section 619) (20 U.S.C.
1411-1420)
Preschool Grants Section 619, Individuals with 301
Disabilities Education Act (20 U.
S.C. 1419)
Chapter 1, State-Operated or Title 1, Chapter 1, Elementary 302
Supported Programs for and Secondary Education Act of
Handicapped Children 1965, as amended (20 U.S.C.
2791-2795)
Transition Program for Refugee Section 412(d), Immigration and 538
Children Naturalization Act (8 U.S.C. 1522
(d))
Emergency Immigrant Education Emergency Immigrant Education 581
Program Act (20 U.S.C. 3121-3130)
Financial Assistance for Section 711, Higher Education 617
Construction, Reconstruction, or Act of 1965 (20 U.S.C. 1132b)
Renovation of Higher Education
Facilities

(b) Other programs—hearings not required. Under other programs covered by this part, a State agency—
other than a State educational agency—is not required to provide an opportunity for a hearing regarding
the agency's disapproval of an application.

(c) If an applicant for a subgrant alleges that any of the following actions of a State educational agency
violates a State or Federal statute or regulation, the State educational agency and the applicant shall use
the procedures in paragraph (d) of this section:

(1) Disapproval of or failure to approve the application or project in whole or in part.

(2) Failure to provide funds in amounts in accordance with the requirements of statutes and regulations.
(d) State educational agency hearing procedures. (1) If the applicant applied under a program listed in
paragraph (a) of this section, the State educational agency shall provide an opportunity for a hearing
before the agency disapproves the application.

(2) If the applicant applied under a program not listed in paragraph (a) of this section, the State
educational agency shall provide an opportunity for a hearing either before or after the agency
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disapproves the application.

(3) The applicant shall request the hearing within 30 days of the action of the State educational agency.
(4)(i) Within 30 days after it receives a request, the State educational agency shall hold a hearing on the
record and shall review its action.

(ii) No later than 10 days after the hearing the agency shall issue its written ruling, including findings of fact
and reasons for the ruling.

(iii) If the agency determines that its action was contrary to State or Federal statutes or regulations that
govern the applicable program, the agency shall rescind its action.

(5) If the State educational agency does not rescind its final action after a review under this paragraph, the
applicant may appeal to the Secretary. The applicant shall file a notice of the appeal with the Secretary
within 20 days after the applicant has been notified by the State educational agency of the results of the
agency's review. If supported by substantial evidence, findings of fact of the State educational agency are
final.

(6)(i) The Secretary may also issue interim orders to State educational agencies as he or she may decide
are necessary and appropriate pending appeal or review.

(ii) If the Secretary determines that the action of the State educational agency was contrary to Federal
statutes or regulations that govern the applicable program, the Secretary issues an order that requires the
State educational agency to take appropriate action.

(7) Each State educational agency shall make available at reasonable times and places to each applicant
all records of the agency pertaining to any review or appeal the applicant is conducting under this section,
including records of other applicants.

(8) If a State educational agency does not comply with any provision of this section, or with any order of
the Secretary under this section, the Secretary terminates all assistance to the State educational agency
under the applicable program or issues such other orders as the Secretary deems appropriate to achieve
compliance.

(e) Other State agency hearing procedures. State agencies that are required to provide a hearing under
paragraph (a) of this section—other than State educational agencies—are not required to use the
procedures in paragraph (d) of this section.

Note: This section is based on a provision in the General Education Provisions Act (GEPA). Section 427
of the Department of Education Organization Act (DEOA), 20 U.S.C. 3487, provides that except to the
extent inconsistent with the DEOA, the GEPA “shall apply to functions transferred by this Act to the extent
applicable on the day preceding the effective date of this Act.” Although standardized nomenclature is
used in this section to reflect the creation of the Department of Education, there is no intent to extend the
coverage of the GEPA beyond that authorized under Section 427 or other applicable law.

(Authority: 20 U.S.C. 1221e-3, 1231b-2, 3474, and 6511(a))
[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 45 FR 86296,

Dec. 30, 1980; 50 FR 43545, Oct. 25, 1985; 52 FR 27805, July 24, 1987; 54 FR 21775, May 19, 1989; 55
FR 14816, Apr. 18, 1990; 57 FR 30341, July 8, 1992; 60 FR 46493, Sept. 6, 1995]

Subpart F—What Conditions Must Be Met by the State and Its Subgrantees?
Nondiscrimination

§ 76.500 Federal statutes and regulations on nondiscrimination.
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(a) A State and a subgrantee shall comply with the following statutes and regulations:

Subject Statute Regulation
Discrimination on the basis of race, color, [Title VI of the Civil Rights Act of 1964 (45 |34 CFR part 100.
or national origin U.S.C. 2000d through 2000d—4)
Discrimination on the basis of sex Title IX of the Education Amendments of |34 CFR part 106.

1972 (20 U.S.C. 1681-1683)

Discrimination on the basis of handicap Section 504 of the Rehabilitation Act of 34 CFR part 104.
1973 (29 U.S.C. 794)

Discrimination on the basis of age The Age Discrimination Act (42 U.S.C. 34 CFR part 110.
6101 et seq. )

(b) A State or subgrantee that is a covered entity as defined in §108.3 of this title shall comply with the
nondiscrimination requirements of the Boy Scouts of America Equal Access Act, 20 U.S.C. 7905, 34 CFR
part 108.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22497, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 71 FR 15002,
Mar. 24, 2006]

Allowable Costs
§ 76.530 General cost principles.

Both 34 CFR 74.27 and 34 CFR 80.22 reference the general cost principles that apply to grants,
subgrants and cost type contracts under grants and subgrants.

(Authority: 20 U.S.C. 1221e-3, 3474 and 6511(a))

[64 FR 50392, Sept. 16, 1999]
§ 76.532 Use of funds for religion prohibited.

(a) No State or subgrantee may use its grant or subgrant to pay for any of the following:

(1) Religious worship, instruction, or proselytization.

(2) Equipment or supplies to be used for any of the activities specified in paragraph (a)(1) of this section.
(b) [Reserved]

(Authority: 20 U.S.C. 1221e—3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 69 FR 31711,
June 4, 2004]

§ 76.533 Acquistion of real property; construction.
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No State or subgrantee may use its grant or subgrant for acquisition of real property or for construction
unless specifically permitted by the authorizing statute or implementing regulations for the program.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
§ 76.534 Use of tuition and fees restricted.

No State or subgrantee may count tuition and fees collected from students toward meeting matching, cost
sharing, or maintenance of effort requirements of a program.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
Indirect Cost Rates
§ 76.560 General indirect cost rates; exceptions.

(a) The differences between direct and indirect costs and the principles for determining the general indirect
cost rate that a grantee may use for grants under most programs are specified in the cost principles for—
(1) Institutions of higher education, at 34 CFR 74.27;

(2) Hospitals, at 34 CFR 74.27;

(3) Other nonprofit organizations, at 34 CFR 74.27;

(4) Commercial (for-profit) organizations, at 34 CFR 74.27; and

(5) State and local governments and federally-recognized Indian tribal organizations, at 34 CFR 80.22.

(b) A grantee must have a current indirect cost rate agreement to charge indirect costs to a grant. To
obtain an indirect cost rate, a grantee must submit an indirect cost proposal to its cognizant agency and
negotiate an indirect cost rate agreement.

(c) The Secretary may establish a temporary indirect cost rate for a grantee that does not have an indirect
cost rate agreement with its cognizant agency.

(d) The Secretary accepts an indirect cost rate negotiated by a grantee's cognizant agency, but may
establish a restricted indirect cost rate for a grantee to satisfy the statutory requirements of certain
programs administered by the Department.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[57 FR 30341, July 8, 1992, as amended at 59 FR 59582, Nov. 17, 1994]
§ 76.561 Approval of indirect cost rates.

(a) If the Department of Education is the cognizant agency, the Secretary approves an indirect cost rate
for a State agency and for a subgrantee other than a local educational agency. For the purposes of this
section, the term local educational agency does not include a State agency.

(b) Each State educational agency, on the basis of a plan approved by the Secretary, shall approve an
indirect cost rate for each local educational agency that requests it to do so. These rates may be for
periods longer than a year if rates are sufficiently stable to justify a longer period.

(c) The Secretary generally approves indirect cost rate agreements annually. Indirect cost rate
agreements may be approved for periods longer than a year if the Secretary determines that rates will be
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sufficiently stable to justify a longer rate period.
(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[59 FR 59583, Nov. 17, 1994]
§ 76.563 Restricted indirect cost rate—programs covered.

Sections 76.564 through 76.569 apply to agencies of State and local governments that are grantees under
programs with a statutory requirement prohibiting the use of Federal funds to supplant non-Federal funds,
and to their subgrantees under these programs.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[59 FR 59583, Nov. 17, 1994]
§ 76.564 Restricted indirect cost rate—formula.

(a) An indirect cost rate for a grant covered by §76.563 or 34 CFR 75.563 is determined by the following

formula:

Restricted indirect cost rate = (General management costs + Fixed costs) + (Other expenditures)

(b) General management costs, fixed costs, and other expenditures must be determined under §§76.565
through 76.567.

(c) Under the programs covered by §76.563, a subgrantee of an agency of a State or a local government
(as those terms are defined in 34 CFR 80.3) or a grantee subject to 34 CFR 75.563 that is not a State or
local government agency may use—

(1) An indirect cost rate computed under paragraph (a) of this section; or

(2) An indirect cost rate of eight percent unless the Secretary determines that the subgrantee or grantee

would have a lower rate under paragraph (a) of this section.

(d) Indirect costs that are unrecovered as a result of these restrictions may not be charged directly, used
to satisfy matching or cost-sharing requirements, or charged to another Federal award.

(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a), 2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]
§ 76.565 General management costs—restricted rate.

(a) As used in §76.564, general management costs means the costs of activities that are for the direction
and control of the grantee's affairs that are organization-wide. An activity is not organization-wide if it is
limited to one activity, one component of the grantee, one subject, one phase of operations, or other single
responsibility.

(b) General management costs include the costs of performing a service function, such as accounting,
payroll preparation, or personnel management, that is normally at the grantee's level even if the function is
physically located elsewhere for convenience or better management. The term also includes certain
occupancy and space maintenance costs as determined under §76.568.

(c) The term does not include expenditures for—
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) Divisional administration that is limited to one component of the grantee;

) The governing body of the grantee;

) Compensation of the chief executive officer of the grantee;

) Compensation of the chief executive officer of any component of the grantee; and

) Operation of the immediate offices of these officers.

) For purposes of this section—

(1) The chief executive officer of the grantee is the individual who is the head of the executive office of the
grantee and exercises overall responsibility for the operation and management of the organization. The
chief executive officer's immediate office includes any deputy chief executive officer or similar officer along
with immediate support staff of these individuals. The term does not include the governing body of the
grantee, such as a board or a similar elected or appointed governing body; and

(2) Components of the grantee are those organizational units supervised directly or indirectly by the chief
executive officer. These organizational units generally exist one management level below the executive
office of the grantee. The term does not include the office of the chief executive officer or a deputy chief
executive officer or similar position.

(1
(2
(3
(4
(5
(d

(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a), 2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]
§ 76.566 Fixed costs—restricted rate.

As used in §76.564, fixed costs means contributions of the grantee to fringe benefits and similar costs, but
only those associated with salaries and wages that are charged as indirect costs, including—

(a) Retirement, including State, county, or local retirement funds, Social Security, and pension payments;
(b) Unemployment compensation payments; and

(c) Property, employee, health, and liability insurance.

(Authority: 20 U.S.C. 1221e—=3(a)(1), 2831(a), 2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]
§ 76.567 Other expenditures—restricted rate.

(a) As used in §76.564, other expenditures means the grantee's total expenditures for its federally- and
non-federally-funded activities in the most recent year for which data are available. The term also includes
direct occupancy and space maintenance costs as determined under §76.568 and costs related to the
chief executive officers of the grantee and components of the grantee and their offices (see §76.565(c)
and (d)).

(b) The term does not include—

(1) General management costs determined under §76.565;
(2) Fixed costs determined under §76.566;
(3) Subgrants;
(4) Capital outlay;
(5) Debt service;

(6) Fines and penalties;
(7) Contingencies; and
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(8) Election expenses. However, the term does include election expenses that result from elections
required by an applicable Federal statute.

(Authority: 20 U.S.C. 1221e—=3(a)(1), 2831(a), 2974(b), and 3474)

[59 FR 59583, Nov. 17, 1994]
§ 76.568 Occupancy and space maintenance costs—restricted rate.

(a) As used in the calculation of a restricted indirect cost rate, occupancy and space maintenance costs
means such costs as—

(1) Building costs whether owned or rented;

(2) Janitorial services and supplies;

(3) Building, grounds, and parking lot maintenance;

(4) Guard services;

(5) Light, heat, and power;

(6) Depreciation, use allowances, and amortization; and

(7) All other related space costs.

(b) Occupancy and space maintenance costs associated with organization-wide service functions
(accounting, payroll, personnel) may be included as general management costs if a space allocation or
use study supports the allocation.

(c) Occupancy and space maintenance costs associated with functions that are not organization-wide
must be included with other expenditures in the indirect cost formula. These costs may be charged directly
to affected programs only to the extent that statutory supplanting prohibitions are not violated. This
reimbursement must be approved in advance by the Secretary.

(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a), 2974(b), and 3474)

[59 FR 59584, Nov. 17, 1994]
§ 76.569 Using the restricted indirect cost rate.

(a) Under the programs referenced in §76.563, the maximum amount of indirect costs under a grant is
determined by the following formula:

Indirect costs=(Restricted indirect cost rate)x(Total direct costs of the grant minus capital outlays,
subgrants, and other distorting or unallowable items as specified in the grantee's indirect cost rate
agreement)

(b) If a grantee uses a restricted indirect cost rate, the general management and fixed costs covered by
that rate must be excluded by the grantee from the direct costs it charges to the grant.

(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a), 2974(b), and 3474)

[59 FR 59584, Nov. 17, 1994]
§ 76.580 Coordination with other activities.

A State and a subgrantee shall, to the extent possible, coordinate each of its projects with other activities
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that are in the same geographic area served by the project and that serve similar purposes and target
groups.

(Authority: 20 U.S.C. 1221e-3, 2890, and 3474)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 57 FR 30341,
July 8, 1992]

Evaluation
§ 76.591 Federal evaluation—cooperation by a grantee.

A grantee shall cooperate in any evaluation of the program by the Secretary.
(Authority: 20 U.S.C. 1221e-3, 1226c¢, 1231a, 3474, and 6511(a))

[45 FR 86298, Dec. 30, 1980, as amended at 57 FR 30341, July 8, 1992]
§ 76.592 Federal evaluation—satisfying requirement for State or subgrantee evaluation.

If a State or a subgrantee cooperates in a Federal evaluation of a program, the Secretary may determine
that the State or subgrantee meets the evaluation requirements of the program.

(Authority: 20 U.S.C. 1226c¢; 1231a)
Construction
§ 76.600 Where to find construction regulations.

(a) A State or a subgrantee that requests program funds for construction, or whose grant or subgrant
includes funds for construction, shall comply with the rules on construction that apply to applicants and
grantees under 34 CFR 75.600-75.617.

(b) The State shall perform the functions that the Secretary performs under §§75.602 (Preservation of
historic sites) and 75.605 (Approval of drawings and specifications) of this title.

(c) The State shall provide to the Secretary the information required under 34 CFR 75.602(a)
(Preservation of historic sites).

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 45 FR 86298,
Dec. 30, 1980; 57 FR 30341, July 8, 1992]

Participation of Students Enrolled in Private Schools

§ 76.650 Private schools; purpose of §§76.651-76.662.
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(a) Under some programs, the authorizing statute requires that a State and its subgrantees provide for
participation by students enrolled in private schools. Sections 76.651-76.662 apply to those programs and
provide rules for that participation. These sections do not affect the authority of the State or a subgrantee
to enter into a contract with a private party.

(b) If any other rules for participation of students enrolled in private schools apply under a particular
program, they are in the authorizing statute or implementing regulations for that program.

(Authority: 20 U.S.C. 1221e-3 and 3474)

Note: Some program statutes authorize the Secretary—under certain circumstances—to provide
benefits directly to private school students. These “bypass” provisions—where they apply—are
implemented in the individual program regulations.

§ 76.651 Responsibility of a State and a subgrantee.

(a)(1) A subgrantee shall provide students enrolled in private schools with a genuine opportunity for
equitable participation in accordance with the requirements in §§76.652—76.662 and in the authorizing
statute and implementing regulations for a program.

(2) The subgrantee shall provide that opportunity to participate in a manner that is consistent with the
number of eligible private school students and their needs.

(3) The subgrantee shall maintain continuing administrative direction and control over funds and property
that benefit students enrolled in private schools.

(b)(1) A State shall ensure that each subgrantee complies with the requirements in §§76.651-76.662.

(2) If a State carries out a project directly, it shall comply with these requirements as if it were a
subgrantee.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.652 Consultation with representatives of private school students.

(a) An applicant for a subgrant shall consult with appropriate representatives of students enrolled in private
schools during all phases of the development and design of the project covered by the application,
including consideration of:

(1) Which children will receive benefits under the project;

(2) How the children's needs will be identified;

(3) What benefits will be provided;

(4) How the benefits will be provided; and

(5) How the project will be evaluated.

(b) A subgrantee shall consult with appropriate representatives of students enrolled in private schools
before the subgrantee makes any decision that affects the opportunities of those students to participate in
the project.

(c) The applicant or subgrantee shall give the appropriate representatives a genuine opportunity to
express their views regarding each matter subject to the consultation requirements in this section.

(Authority: 20 U.S.C. 1221e-3 and 3474)

§ 76.653 Needs, number of students, and types of services.
28



PART 76—STATE-ADMINISTERED PROGRAMS

A subgrantee shall determine the following matters on a basis comparable to that used by the subgrantee
in providing for participation of public school students:

(a) The needs of students enrolled in private schools.

(b) The number of those students who will participate in a project.

(c) The benefits that the subgrantee will provide under the program to those students.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.654 Benefits for private school students.

(a) Comparable benefits. The program benefits that a subgrantee provides for students enrolled in private
schools must be comparable in quality, scope, and opportunity for participation to the program benefits
that the subgrantee provides for students enrolled in public schools.

(b) Same benefits. If a subgrantee uses funds under a program for public school students in a particular
attendance area, or grade or age level, the subgrantee shall insure equitable opportunities for participation
by students enrolled in private schools who:

(1) Have the same needs as the public school students to be served; and

(2) Are in that group, attendance area, or age or grade level.

(c) Different benefits. If the needs of students enrolled in private schools are different from the needs of
students enrolled in public schools, a subgrantee shall provide program benefits for the private school
students that are different from the benefits the subgrantee provides for the public school students.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.655 Level of expenditures for students enrolled in private schools.

(a) Subject to paragraph (b) of this section, a subgrantee shall spend the same average amount of
program funds on:

(1) A student enrolled in a private school who receives benefits under the program; and

(2) A student enrolled in a public school who receives benefits under the program.

(b) The subgrantee shall spend a different average amount on program benefits for students enrolled in
private schools if the average cost of meeting the needs of those students is different from the average
cost of meeting the needs of students enrolled in public schools.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.656 Information in an application for a subgrant.

An applicant for a subgrant shall include the following information in its application:

(a) A description of how the applicant will meet the Federal requirements for participation of students
enrolled in private schools.

(b) The number of students enrolled in private schools who have been identified as eligible to benefits
under the program.

(c) The number of students enrolled in private schools who will receive benefits under the program.
(d) The basis the applicant used to select the students.

(e) The manner and extent to which the applicant complied with §76.652 (consultation).
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(f) The places and times that the students will receive benefits under the program.
(g) The differences, if any, between the program benefits the applicant will provide to public and private
school students, and the reasons for the differences.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.657 Separate classes prohibited.

A subgrantee may not use program funds for classes that are organized separately on the basis of school
enroliment or religion of the students if:

(a) The classes are at the same site; and

(b) The classes include students enrolled in public schools and students enrolled in private schools.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.658 Funds not to benefit a private school.

(a) A subgrantee may not use program funds to finance the existing level of instruction in a private school
or to otherwise benefit the private school.

(b) The subgrantee shall use program funds to meet the specific needs of students enrolled in private
schools, rather than:

(1) The needs of a private school; or

(2) The general needs of the students enrolled in a private school.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.659 Use of public school personnel.

A subgrantee may use program funds to make public personnel available in other than public facilities:
(a) To the extent necessary to provide equitable program benefits designed for students enrolled in a
private school; and

(b) If those benefits are not normally provided by the private school.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.660 Use of private school personnel.

A subgrantee may use program funds to pay for the services of an employee of a private school if:
(a) The employee performs the services outside of his or her regular hours of duty; and
(b) The employee performs the services under public supervision and control.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.661 Equipment and supplies.

(a) Under some program statutes, a public agency must keep title to and exercise continuing
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administrative control of all equipment and supplies that the subgrantee acquires with program funds. This
public agency is usually the subgrantee.

(b) The subgrantee may place equipment and supplies in a private school for the period of time needed for
the project.

(c) The subgrantee shall insure that the equipment or supplies placed in a private school:

(1) Are used only for the purposes of the project; and

(2) Can be removed from the private school without remodeling the private school facilities.

(d) The subgrantee shall remove equipment or supplies from a private school if:

(1) The equipment or supplies are no longer needed for the purposes of the project; or

(2) Removal is necessary to avoid use of the equipment of supplies for other than project purposes.

(Authority: 20 U.S.C. 1221e-3 and 3474)
§ 76.662 Construction.

A subgrantee shall insure that program funds are not used for the construction of private school facilities.

(Authority: 20 U.S.C. 1221e-3 and 3474)
Procedures for Bypass
§ 76.670 Applicability and filing requirements.

(a) The regulations in §§76.671 through 76.677 apply to the following programs under which the Secretary
is authorized to waive the requirements for providing services to private school children and to implement
a bypass:

Implementing regulations title
CFDA number and name of program Authorizing statute 34 CFR part

84.010 Chapter 1 Program in Local ||Chapter 1, Title I, 200

Educational Agencies Elementary and Secondary
Education Act of 1965, as
amended (20 U.S.C. 2701

et seq. )
84.151 Federal, State, and Local ||Chapter 2, Title I, 298

Partnership for Educational Improvement Elementary and Secondary
Education Act of 1965, as
amended (20 U.S.C. 2911-
2952, 2971-2976)

84.164 Mathematics and Science Education (Title I, Part A, Elementary 208
and Secondary Education

ct of 1965, as amended
(20 U.S.C. 2981-2993)
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84.186 State and Local Programs Part B, Drug Free Schools None
and Communities Act of

1986 (20 U.S.C. 3191-3197)

(b) Filing requirements. (1) Any written submission under §§76.671 through 76.675 must be filed by hand-
delivery, by mail, or by facsimile transmission. The Secretary discourages the use of facsimile
transmission for documents longer than five pages.

(2) If agreed upon by the parties, service of a document may be made upon the other party by facsimile
transmission.

(3) The filing date for a written submission is the date the document is—

(i) Hand-delivered;

(i) Mailed; or

(iii) Sent by facsimile transmission.

(4) A party filing by facsimile transmission is responsible for confirming that a complete and legible copy of
the document was received by the Department.

(5) If a document is filed by facsimile transmission, the Secretary or the hearing officer, as applicable, may
require the filing of a follow-up hard copy by hand-delivery or by mail within a reasonable period of time.

(Authority: 20 U.S.C. 2727(b), 2972(d)—(e), 2990(c), 3223(c))

[54 FR 21775, May 19, 1989, as amended at 57 FR 56795, Nov. 30, 1992]
§ 76.671 Notice by the Secretary.

(a) Before taking any final action to implement a bypass under a program listed in §76.670, the Secretary
provides the affected grantee and subgrantee, if appropriate, with written notice.

(b) In the written notice, the Secretary—

(1) States the reasons for the proposed bypass in sufficient detail to allow the grantee and subgrantee to
respond;

(2) Cites the requirement that is the basis for the alleged failure to comply; and

(3) Advises the grantee and subgrantee that they—

(i) Have at least 45 days after receiving the written notice to submit written objections to the proposed
bypass; and

(i) May request in writing the opportunity for a hearing to show cause why the bypass should not be
implemented.

(c) The Secretary sends the notice to the grantee and subgrantee by certified mail with return receipt
requested.

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 2990(c), 3223(c))

[54 FR 21775, May 19, 1989]
§ 76.672 Bypass procedures.

Sections 76.673 through 76.675 contain the procedures that the Secretary uses in conducting a show
cause hearing. The hearing officer may modify the procedures for a particular case if all parties agree the
modification is appropriate.
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(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 2990(c), 3223(c))

[54 FR 21776, May 19, 1989]
§ 76.673 Appointment and functions of a hearing officer.

(a) If a grantee or subgrantee requests a hearing to show cause why the Secretary should not implement
a bypass, the Secretary appoints a hearing officer and notifies appropriate representatives of the affected
private school children that they may participate in the hearing.

(b) The hearing officer has no authority to require or conduct discovery or to rule on the validity of any
statute or regulation.

(c) The hearing officer notifies the grantee, subgrantee, and representatives of the private school children
of the time and place of the hearing.

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 2990(c), 3223(c))

[54 FR 21776, May 19, 1989]
§ 76.674 Hearing procedures.

a) The following procedures apply to a show cause hearing regarding implementation of a bypass:
1) The hearing officer arranges for a transcript to be taken.

2) The grantee, subgrantee, and representatives of the private school children each may—

i) Be represented by legal counsel; and

ii) Submit oral or written evidence and arguments at the hearing.

b) Within 10 days after the hearing, the hearing officer—

1) Indicates that a decision will be issued on the basis of the existing record; or

2) Requests further information from the grantee, subgrantee, representatives of the private school

children, or Department officials.

(
(
(
(
(
(
(
(

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 2990(c), 3223(c))

[54 FR 21776, May 19, 1989]
§ 76.675 Posthearing procedures.

(a)(1) Within 120 days after the record of a show cause hearing is closed, the hearing officer issues a
written decision on whether a bypass should be implemented.

(2) The hearing officer sends copies of the decision to the grantee, subgrantee, representatives of the
private school children, and the Secretary.

(b) Within 30 days after receiving the hearing officer's decision, the grantee, subgrantee, and
representatives of the private school children may each submit to the Secretary written comments on the
decision.

(c) The Secretary may adopt, reverse, modify, or remand the hearing officer's decision.

(Authority: 20 U.S.C. 2727(b)(4)(A), 2972(h)(1), 2990(c), 3223(c))
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[54 FR 21776, May 19, 1989]
§ 76.676 Judicial review of a bypass action.

If a grantee or subgrantee is dissatisfied with the Secretary's final action after a proceeding under
§§76.672 through 76.675, it may, within 60 days after receiving notice of that action, file a petition for
review with the United States Court of Appeals for the circuit in which the State is located.

(Authority: 20 U.S.C. 2727(b)(4)(B)—(D), 2972(h)(2)—(4), 2990(c), 3223(c))

[54 FR 21776, May 19, 1989]
§ 76.677 Continuation of a bypass.

The Secretary continues a bypass until the Secretary determines that the grantee or subgrantee will meet
the requirements for providing services to private school children.

(Authority: 20 U.S.C. 1221e-3, 2727(b)(3)(D), 2972(f), and 3474)

[54 FR 21776, May 19, 1989]
Other Requirements for Certain Programs
§ 76.681 Protection of human subjects.

If a State or a subgrantee uses a human subject in a research project, the State or subgrantee shall
protect the person from physical, psychological, or social injury resulting from the project.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 57 FR 30341,
July 8, 1992]

§ 76.682 Treatment of animals.

If a State or a subgrantee uses an animal in a project, the State or subgrantee shall provide the animal
with proper care and humane treatment in accordance with the Animal Welfare Act of 1970.

(Authority: Pub. L. 89-544, as amended)
§ 76.683 Health or safety standards for facilities.

A State and a subgrantee shall comply with any Federal health or safety requirements that apply to the
facilities that the State or subgrantee uses for a project.
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(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

Subpart G—What Are the Administrative Responsibilities of the State and Its Subgrantees?
General Administrative Responsibilities

§ 76.700 Compliance with statutes, regulations, State plan, and applications.

A State and a subgrantee shall comply with the State plan and applicable statutes, regulations, and
approved

applications, and shall use Federal funds in accordance with those statutes, regulations, plan, and
applications.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
§ 76.701 The State or subgrantee administers or supervises each project.

A State or a subgrantee shall directly administer or supervise the administration of each project.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
§ 76.702 Fiscal control and fund accounting procedures.

A State and a subgrantee shall use fiscal control and fund accounting procedures that insure proper
disbursement of and accounting for Federal funds.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
§ 76.703 When a State may begin to obligate funds.

(a)(1) The Secretary may establish, for a program subject to this part, a date by which a State must submit
for review by the Department a State plan and any other documents required to be submitted under
guidance provided by the Department under paragraph (b)(3) of this section.

(2) If the Secretary does not establish a date for the submission of State plans and any other documents
required under guidance provided by the Department, the date for submission is three months before the
date the Secretary may begin to obligate funds under the program.

(b)(1) This paragraph (b) describes the circumstances under which the submission date for a State plan
may be deferred.

(2) If a State asks the Secretary in writing to defer the submission date for a State plan because of a
Presidentially declared disaster that has occurred in that State, the Secretary may defer the submission
date for the State plan and any other document required under guidance provided by the Department if the
Secretary determines that the disaster significantly impairs the ability of the State to submit a timely State
plan or other document required under guidance provided by the Department.

(3)(i) The Secretary establishes, for a program subject to this part, a date by which the program office

must deliver guidance to the States regarding the contents of the State plan under that program.
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(i) The Secretary may only establish a date for the delivery of guidance to the States so that there are at
least as many days between that date and the date that State plans must be submitted to the Department
as there are days between the date that State plans must be submitted to the Department and the date
that funds are available for obligation by the Secretary on July 1, or October 1, as appropriate.

(iii) If a State does not receive the guidance by the date established under paragraph (b)(3)(i) of this
section, the submission date for the State plan under the program is deferred one day for each day that
the guidance is late in being received by the State.

Note: The following examples describe how the regulations in §76.703(b)(3) would act to defer the date
that a State would have to submit its State plan.
Example 1. The Secretary decides that State plans under a forward-funded program must be submitted
to the Department by May first. The Secretary must provide guidance to the States under this program by
March first, so that the States have at least as many days between the guidance date and the submission
date (60) as the Department has between the submission date and the date that funds are available for
obligation (60). If the program transmits guidance to the States on February 15, specifying that State plans
must be submitted by May first, States generally would have to submit State plans by that date. However,
if, for example, a State did not receive the guidance until March third, that State would have until May third
to submit its State plan because the submission date of its State plan would be deferred one day for each
day that the guidance to the State was late.
Example 2. If a program publishes the guidance in the Federal Register on March third, the States would
be considered to have received the guidance on that day. Thus, the guidance could not specify a date for
the submission of State plans before May second, giving the States 59 days between the date the
guidance is published and the submission date and giving the Department 58 days between the
submission date and the date that funds are available for obligation.
(c)(1) For the purposes of this section, the submission date of a State plan or other document is the date
that the Secretary receives the plan or document.
(2) The Secretary does not determine whether a State plan is substantially approvable until the plan and
any documents required under guidance provided by the Department have been submitted.
(3) The Secretary notifies a State when the Department has received the State plan and all documents
required under guidance provided by the Department.
(d) If a State submits a State plan in substantially approvable form (or an amendment to the State plan
that makes it substantially approvable), and submits any other document required under guidance
provided by the Department, on or before the date the State plan must be submitted to the Department,
the State may begin to obligate funds on the date that the funds are first available for obligation by the
Secretary.
(e) If a State submits a State plan in substantially approvable form (or an amendment to the State plan
that makes it substantially approvable) or any other documents required under guidance provided by the
Department after the date the State plan must be submitted to the Department, and—
(1) The Department determines that the State plan is substantially approvable on or before the date that
the funds are first available for obligation by the Secretary, the State may begin to obligate funds on the
date that the funds are first available for obligation by the Secretary; or
(2) The Department determines that the State plan is substantially approvable after the date that the funds
are first available for obligation by the Secretary, the State may begin to obligate funds on the earlier of the
two following dates:
(i) The date that the Secretary determines that the State plan is substantially approvable.
(i) The date that is determined by adding to the date that funds are first available for obligation by the
Secretary—
(A) The number of days after the date the State plan must be submitted to the Department that the State
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plan or other document required under guidance provided by the Department is submitted; and

(B) If applicable, the number of days after the State receives notice that the State plan is not substantially
approvable that the State submits additional information that makes the plan substantially approvabile.

(f) Additional information submitted under paragraph (e)(2)(ii)(B) of this section must be signed by the
person who submitted the original State plan (or an authorized delegate of that officer).

(9)(1) If the Department does not complete its review of a State plan during the period established for that
review, the Secretary will grant pre-award costs for the period after funds become available for obligation
by the Secretary and before the State plan is found substantially approvable.

(2) The period established for the Department's review of a plan does not include any day after the State
has received notice that its plan is not substantially approvable.

Note: The following examples describe how the regulations in §76.703 would be applied in certain
circumstances. For the purpose of these examples, assume that the grant program established an April 1
due date for the submission of the State plan and that funds are first available for obligation by the
Secretary on July 1.

Example 1. Paragraph (d): A State submits a plan in substantially approvable form by April 1. The State
may begin to obligate funds on July 1.

Example 2. Paragraph (e)(1): A State submits a plan in substantially approvable form on May 15, and the
Department notifies the State that the plan is substantially approvable on June 20. The State may begin to
obligate funds on July 1.

Example 3. Paragraph (e)(2)(i): A State submits a plan in substantially approvable form on May 15, and
the Department notifies the State that the plan is substantially approvable on July 15. The State may begin
to obligate funds on July 15.

Example 4. Paragraph (e)(2)(ii)(A): A State submits a plan in substantially approvable form on May 15,
and the Department notifies the State that the plan is substantially approvable on August 21. The State
may begin to obligate funds on August 14. (In this example, the plan is 45 days late. By adding 45 days to
July 1, we reach August 14, which is earlier than the date, August 21, that the Department notifies the
State that the plan is substantially approvable. Therefore, if the State chose to begin drawing funds from
the Department on August 14, obligations made on or after that date would generally be allowable.)
Example 5. Paragraph (e)(2)(i): A State submits a plan on May 15, and the Department notifies the State
that the plan is not substantially approvable on July 10. The State submits changes that make the plan
substantially approvable on July 20 and the Department notifies the State that the plan is substantially
approvable on July 25. The State may begin to obligate funds on July 25. (In this example, the original
submission is 45 days late. In addition, the Department notifies the State that the plan is not substantially
approvable and the time from that notification until the State submits changes that make the plan
substantially approvable is an additional 10 days. By adding 55 days to July 1, we reach August 24.
However, since the Department notified the State that the plan was substantially approvable on July 25,
that is the date that the State may begin to obligate funds.)

Example 6. Paragraph (e)(2)(ii)(B): A State submits a plan on May 15, and the Department notifies the
State that the plan is not substantially approvable on August 1. The State submits changes that make the
plan substantially approvable on August 20, and the Department notifies the State that the plan is
substantially approvable on September 5. The State may choose to begin drawing funds from the
Department on September 2, and obligations made on or after that date would generally be allowable. (In
this example, the original submission is 45 days late. In addition, the Department notifies the State that the
plan is not substantially approvable and the time from that notification until the State submits changes that
make the plan substantially approvable is an additional 19 days. By adding 64 days to July 1, we reach
September 2, which is earlier than September 5, the date that the Department notifies the State that the
plan is substantially approvable.)
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Example 7. Paragraph (g): A State submits a plan on April 15 and the Department notifies the State that
the plan is not substantially approvable on July 16. The State makes changes to the plan and submits a
substantially approvable plan on July 30. The Department had until July 15 to decide whether the plan was
substantially approvable because the State was 15 days late in submitting the plan. The date the State
may begin to obligate funds under the regulatory deferral is July 29 (based on the 15 day deferral for late
submission plus a 14 day deferral for the time it took to submit a substantially approvable plan after having
received notice). However, because the Department was one day late in completing its review of the plan,
the State would get pre-award costs to cover the period of July 1 through July 29.

(h) After determining that a State plan is in substantially approvable form, the Secretary informs the State
of the date on which it could begin to obligate funds. Reimbursement for those obligations is subject to
final approval of the State plan.

(Authority: 20 U.S.C. 1221e-3, 3474, 6511(a) and 31 U.S.C. 6503)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 60 FR 41294,
Aug. 11, 1995; 61 FR 14484, Apr. 2, 1996]

§ 76.704 New State plan requirements that must be addressed in a State plan.

(a) This section specifies the State plan requirements that must be addressed in a State plan if the State
plan requirements established in statutes or regulations change on a date close to the date that State
plans are due for submission to the Department.

(b)(1) A State plan must meet the following requirements:

(i) Every State plan requirement in effect three months before the date the State plan is due to be
submitted to the Department under 34 CFR 76.703; and

(ii) Every State plan requirement included in statutes or regulations that will be effective on or before the
date that funds become available for obligation by the Secretary and that have been signed into law or
published in theFederal Registeras final regulations three months before the date the State plan is due to
be submitted to the Department under 34 CFR 76.703.

(2) If a State plan does not have to meet a new State plan requirement under paragraph (b)(1) of this
section, the Secretary takes one of the following actions:

(i) Require the State to submit assurances and appropriate documentation to show that the new
requirements are being followed under the program.

(i) Extend the date for submission of State plans and approve pre-award costs as necessary to hold the
State harmless.

(3) If the Secretary requires a State to submit assurances under paragraph (b)(2) of this section, the State
shall incorporate changes to the State plan as soon as possible to comply with the new requirements. The
State shall submit the necessary changes before the start of the next obligation period.

(Authority: 20 U.S.C. 1221e—3, 3474, 6511(a) and 31 U.S.C. 6503)

[60 FR 41296, Aug. 11, 1995]
§ 76.707 When obligations are made.
The following table shows when a State or a subgrantee makes obligations for various kinds of property

and services.
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If the obligation is for— The obligation is made—

(a) Acquisition of real or personal property On the date on which the State or subgrantee
makes a binding written commitment to acquire
the property.

(b) Personal services by an employee of the State or \When the services are performed.
subgrantee

(c) Personal services by a contractor who is not an On the date on which the State or subgrantee
employee of the State or subgrantee makes a binding written commitment to obtain
the services.

(d) Performance of work other than personal services  |On the date on which the State or subgrantee
makes a binding written commitment to obtain

the work.

(e) Public utility services \When the State or subgrantee receives the
services.

(f) Travel \When the travel is taken.

(g) Rental of real or personal property When the State or subgrantee uses the property.

(h) A preagreement cost that was properly approved by
the State under the cost principals identified in 34 CFR
74.171 and 80.22.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 55 FR 14817,
Apr. 18, 1990; 57 FR 30342, July 8, 1992]

§ 76.708 When certain subgrantees may begin to obligate funds.

(a) If the authorizing statute for a program requires a State to make subgrants on the basis of a formula
(see §76.5), the State may not authorize an applicant for a subgrant to obligate funds until the later of the
following two dates:

(1) The date that the State may begin to obligate funds under §76.703; or

(2) The date that the applicant submits its application to the State in substantially approvable form.

(b) Reimbursement for obligations under paragraph (a) of this section is subject to final approval of the
application.

(c) If the authorizing statute for a program gives the State discretion to select subgrantees, the State may
not authorize an applicant for a subgrant to obligate funds until the subgrant is made. However, the State
may approve pre-agreement costs in accordance with the cost principles that are appended to 34 CFR
part 74 (Appendices C—F).

(Authority: 20 U.S.C. 1221e—3, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980. Further redesignated at 60 FR
41295, Aug. 11, 1995]

§ 76.709 Funds may be obligated during a “carryover period.”
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(a) If a State or a subgrantee does not obligate all of its grant or subgrant funds by the end of the fiscal
year for which Congress appropriated the funds, it may obligate the remaining funds during a carryover
period of one additional fiscal year.

(b) The State shall return to the Federal Government any carryover funds not obligated by the end of the
carryover period by the State and its subgrantees.

Note: This section is based on a provision in the General Education Provisions Act (GEPA). Section 427
of the Department of Education Organization Act (DEOA), 20 U.S.C. 3487, provides that except to the
extent inconsistent with the DEOA, the GEPA “shall apply to functions transferred by this Act to the extent
applicable on the day preceding the effective date of this Act.” Although standardized nomenclature is
used in this section to reflect the creation of the Department of Education, there is no intent to extend the
coverage of the GEPA beyond that authorized under section 427 or other applicable law.

(Authority: U.S.C. 1221e-3, 1225(b), and 3474)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 45 FR 86296,
Dec. 30, 1980. Redesignated at 60 FR 41295, Aug. 11, 1995]

§ 76.710 Obligations made during a carryover period are subject to current statutes, regulations,
and applications.

A State and a subgrantee shall use carryover funds in accordance with:

(a) The Federal statutes and regulations that apply to the program and are in effect for the carryover
period; and

(b) Any State plan, or application for a subgrant, that the State or subgrantee is required to submit for the
carryover period.

Note: This section is based on a provision in the General Education Provisions Act (GEPA). Section 427
of the Department of Education Organization Act (DEOA), 20 U.S.C. 3487, provides that except to the
extent inconsistent with the DEOA, the GEPA “shall apply to functions transferred by this Act to the extent
applicable on the day preceding the effective date of this Act.” Although standardized nomenclature is
used in this section to reflect the creation of the Department of Education, there is no intent to extend the
coverage of the GEPA beyond that authorized under section 427 or other applicable law.

(Authority: U.S.C. 1221e-3, 1225(b), and 3474)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 45 FR 86296,
Dec. 30, 1980. Redesignated at 60 FR 41295, Aug. 11, 1995]

§ 76.711 Requesting funds by CFDA number.

If a program is listed in the Catalog of Federal Domestic Assistance (CFDA), a State, when requesting
funds under the program, shall identify that program by the CFDA number.

(Authority: 20 U.S.C. 1221e-3, 6511(a), 3474, 31 U.S.C. 6503)

[60 FR 41296, Aug. 11, 1995]
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Reports
§ 76.720 State reporting requirements.

(a) This section applies to a State's reports required under 34 CFR 80.40 (Monitoring and reporting of
program performance) and 34 CFR 80.41 (Financial reporting), and other reports required by the
Secretary and approved by the Office of Management and Budget (OMB) under the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501-3520.

(b) A State must submit these reports annually unless—

(1) The Secretary allows less frequent reporting; or

(2) The Secretary requires a State to report more frequently than annually, including reporting under 34
CFR 80.12 (Special grant or subgrant conditions for “high-risk” grantees) or 34 CFR 80.20 (Standards for
financial management systems).

(c)(1) A State must submit these reports in the manner prescribed by the Secretary, including submitting
any of these reports electronically and at the quality level specified in the data collection instrument.

(2) Failure by a State to submit reports in accordance with paragraph (c)(1) of this section constitutes a
failure, under section 454 of the General Education Provisions Act, 20 U.S.C. 1234c, to comply
substantially with a requirement of law applicable to the funds made available under that program.

(3) For reports that the Secretary requires to be submitted in an electronic manner, the Secretary may
establish a transition period of up to two years following the date the State otherwise would be required to
report the data in the electronic manner, during which time a State will not be required to comply with that
specific electronic submission requirement, if the State submits to the Secretary—

(i) Evidence satisfactory to the Secretary that the State will not be able to comply with the electronic
submission requirement specified by the Secretary in the data collection instrument on the first date the
State otherwise would be required to report the data electronically;

(ii) Information requested in the report through an alternative means that is acceptable to the Secretary,
such as through an alternative electronic means; and

(iii) A plan for submitting the reports in the required electronic manner and at the level of quality specified
in the data collection instrument no later than the date two years after the first date the State otherwise
would be required to report the data in the electronic manner prescribed by the Secretary.

(Authority: 20 U.S.C. 1221e-3, 1231a, and 3474)

[72 FR 3702, Jan. 25, 2007]
§ 76.722 Subgrantee reporting requirements.

A State may require a subgrantee to submit reports in a manner and format that assists the State in
complying with the requirements under 34 CFR 76.720 and in carrying out other responsibilities under the
program.

(Authority: 20 U.S.C. 1221e-3, 1231a, and 3474)

[72 FR 3703, Jan. 25, 2007]

Records

41



PART 76—STATE-ADMINISTERED PROGRAMS

§ 76.730 Records related to grant funds.

A State and a subgrantee shall keep records that fully show:
(a) The amount of funds under the grant or subgrant;

(b) How the State or subgrantee uses the funds;

(c) The total cost of the project;

(d) The share of that cost provided from other sources; and

(e) Other records to facilitate an effective audit.

(Approved by the Office of Management and Budget under control number 1880—0513)

(Authority: 20 U.S.C. 1232f)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 53 FR 49143,
Dec. 6, 1988]

§ 76.731 Records related to compliance.

A State and a subgrantee shall keep records to show its compliance with program requirements.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
Privacy

§ 76.740 Protection of and access to student records; student rights in research, experimental
programs, and testing.

(a) Most records on present or past students are subject to the requirements of section 438 of GEPA and
its implementing regulations under 34 CFR part 99. (Section 438 is the Family Educational Rights and
Privacy Act of 1974.)

(b) Under most programs administered by the Secretary, research, experimentation, and testing are
subject to the requirements of section 439 of GEPA and its implementing regulations at 34 CFR part 98.

(Authority: 20 U.S.C. 1221e-3, 12329, 1232h, 3474, and 6511(a))

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 57 FR 30342,
July 8, 1992]

Use of Funds by States and Subgrantees
§ 76.760 More than one program may assist a single activity.

A State or a subgrantee may use funds under more than one program to support different parts of the
same project if the State or subgrantee meets the following conditions:

(a) The State or subgrantee complies with the requirements of each program with respect to the part of the
project assisted with funds under that program.
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(b) The State or subgrantee has an accounting system that permits identification of the costs paid for
under each program.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
§ 76.761 Federal funds may pay 100 percent of cost.

A State or a subgrantee may use program funds to pay up to 100 percent of the cost of a project if:
(a) The State or subgrantee is not required to match the funds; and

(b) The project can be assisted under the authorizing statute and implementing regulations for the
program.

(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))
State Administrative Responsibilities
§ 76.770 A State shall have procedures to ensure compliance.

Each State shall have procedures for reviewing and approving applications for subgrants and
amendments to those applications, for providing technical assistance, for evaluating projects, and for
performing other administrative responsibilities the State has determined are necessary to ensure
compliance with applicable statutes and regulations.

(Authority: 20 U.S.C. 1221e-3 and 3474)

[57 FR 30342, July 8, 1992]
§ 76.783 State educational agency action—subgrantee's opportunity for a hearing.

(a) A subgrantee may request a hearing if it alleges that any of the following actions by the State
educational agency violated a State or Federal statute or regulation:

(1) Ordering, in accordance with a final State audit resolution determination, the repayment of misspent or
misapplied Federal funds; or

(2) Terminating further assistance for an approved project.

(b) The procedures in §76.401(d)(2)—(7) apply to any request for a hearing under this section.

Note: This section is based on a provision in the General Education Provisions Act (GEPA). Section 427
of the Department of Education Organization Act (DEOA), 20 U.S.C. 3487, provides that except to the
extent inconsistent with the DEOA, the GEPA “shall apply to functions transferred by this Act to the extent
applicable on the day preceding the effective date of this Act.” Although standardized nomenclature is
used in this section to reflect the creation of the Department of Education, there is no intent to extend the
coverage of the GEPA beyond that authorized under section 427 or other applicable law.

(Authority: 20 U.S.C. 1231b-2)

[45 FR 22517, Apr. 3, 1980. Redesignated at 45 FR 77368, Nov. 21, 1980, as amended at 45 FR 86296,
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Dec. 30, 1980; 57 FR 30342, July 8, 1992]

Subpart H—How Does a State or Local Educational Agency Allocate Funds to Charter Schools?
Source: 64 FR 71965, Dec. 22, 1999, unless otherwise noted.

General

§ 76.785 What is the purpose of this subpart?

The regulations in this subpart implement section 10306 of the Elementary and Secondary Education Act
of 1965 (ESEA), which requires States to take measures to ensure that each charter school in the State
receives the funds for which it is eligible under a covered program during its first year of operation and
during subsequent years in which the charter school expands its enrollment.

(Authority: 20 U.S.C. 8065a)
§ 76.786 What entities are governed by this subpart?

The regulations in this subpart apply to—

(a) State educational agencies (SEAs) and local educational agencies (LEAs) that fund charter schools
under a covered program, including SEAs and LEAs located in States that do not participate in the
Department's Public Charter Schools Program;

(b) State agencies that are not SEAs, if they are responsible for administering a covered program. State
agencies that are not SEAs must comply with the provisions in this subpart that are applicable to SEAs;
and

(c) Charter schools that are scheduled to open or significantly expand their enrollment during the
academic year and wish to participate in a covered program.

(Authority: 20 U.S.C. 8065a)
§ 76.787 What definitions apply to this subpart?

For purposes of this subpart—
Academic year means the regular school year (as defined by State law, policy, or practice) and for which
the State allocates funds under a covered program.
Charter school has the same meaning as provided in title X, part C of the ESEA.
Charter school LEA means a charter school that is treated as a local educational agency for purposes of
the applicable covered program.
Covered program means an elementary or secondary education program administered by the Department
under which the Secretary allocates funds to States on a formula basis, except that the term does not
include a program or portion of a program under which an SEA awards subgrants on a discretionary,
noncompetitive basis.
Local educational agency has the same meaning for each covered program as provided in the authorizing
statute for the program.
Significant expansion of enrollment means a substantial increase in the number of students attending a
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charter school due to a significant event that is unlikely to occur on a regular basis, such as the addition of
one or more grades or educational programs in major curriculum areas. The term also includes any other
expansion of enroliment that the SEA determines to be significant.

(Authority: 20 U.S.C. 8065a)
Reponsibilities for Notice and Information
§ 76.788 What are a charter school LEA's responsibilities under this subpart?

(a) Notice. At least 120 days before the date a charter school LEA is scheduled to open or significantly
expand its enroliment, the charter school LEA or its authorized public chartering agency must provide its
SEA with written notification of that date.

(b) Information. (1) In order to receive funds, a charter school LEA must provide to the SEA any available
data or information that the SEA may reasonably require to assist the SEA in estimating the amount of
funds the charter school LEA may be eligible to receive under a covered program.

(2)(i) Once a charter school LEA has opened or significantly expanded its enrollment, the charter school
LEA must provide actual enrollment and eligibility data to the SEA at a time the SEA may reasonably
require.

(i) An SEA is not required to provide funds to a charter school LEA until the charter school LEA provides
the SEA with the required actual enrollment and eligibility data.

(c) Compliance. Except as provided in §76.791(a), or the authorizing statute or implementing regulations
for the applicable covered program, a charter school LEA must establish its eligibility and comply with all
applicable program requirements on the same basis as other LEAs.

(Approved by the Office of Management and Budget under control number 1810-0623)

(Authority: 20 U.S.C. 8065a)
§ 76.789 What are an SEA's responsibilities under this subpart?

(a) Information. Upon receiving notice under §76.788(a) of the date a charter school LEA is scheduled to

open or significantly expand its enroliment, an SEA must provide the charter school LEA with timely and

meaningful information about each covered program in which the charter school LEA may be eligible to

participate, including notice of any upcoming competitions under the program.

(b) Allocation of Funds. (1) An SEA must allocate funds under a covered program in accordance with this

subpart to any charter school LEA that—

(i) Opens for the first time or significantly expands its enrollment during an academic year for which the

State awards funds by formula or through a competition under the program;

(ii) In accordance with §76.791(a), establishes its eligibility and complies with all applicable program

requirements; and

(iif) Meets the requirements of §76.788(a).

(2) In order to meet the requirements of this subpart, an SEA may allocate funds to, or reserve funds for,

an eligible charter school LEA based on reasonable estimates of projected enrollment at the charter

school LEA.

(3)(i) The failure of an eligible charter school LEA or its authorized public chartering agency to provide

notice to its SEA in accordance with §76.788(a) relieves the SEA of any obligation to allocate funds to the
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charter school within five months.

(ii) Except as provided in §76.792(c), an SEA that receives less than 120 days' actual notice of the date an
eligible charter school LEA is scheduled to open or significantly expand its enroliment must allocate funds
to the charter school LEA on or before the date the SEA allocates funds to LEAs under the applicable
covered program for the succeeding academic year.

(iif) The SEA may provide funds to the charter school LEA from the SEA's allocation under the applicable
covered program for the academic year in which the charter school LEA opened or significantly expanded
its enroliment, or from the SEA's allocation under the program for the succeeding academic year.

(Approved by the Office of Management and Budget under control number 1810-0623)

(Authority: 20 U.S.C. 8065a)
Allocation of Funds by State Educational Agencies

§ 76.791 On what basis does an SEA determine whether a charter school LEA that opens or
significantly expands its enroliment is eligible to receive funds under a covered program?

(a) For purposes of this subpart, an SEA must determine whether a charter school LEA is eligible to
receive funds under a covered program based on actual enroliment or other eligibility data for the charter
school LEA on or after the date the charter school LEA opens or significantly expands its enroliment.

(b) For the year the charter school LEA opens or significantly expands its enroliment, the eligibility
determination may not be based on enrollment or eligibility data from a prior year, even if the SEA makes
eligibility determinations for other LEAs under the program based on enrollment or eligibility data from a
prior year.

(Authority: 20 U.S.C. 8065a)

§ 76.792 How does an SEA allocate funds to eligible charter school LEAs under a covered
program in which the SEA awards subgrants on a formula basis?

(a) For each eligible charter school LEA that opens or significantly expands its enrollment on or before
November 1 of an academic year, the SEA must implement procedures that ensure that the charter school
LEA receives the proportionate amount of funds for which the charter school LEA is eligible under each
covered program.

(b) For each eligible charter school LEA that opens or significantly expands its enrollment after November
1 but before February 1 of an academic year, the SEA must implement procedures that ensure that the
charter school LEA receives at least a pro rata portion of the proportionate amount of funds for which the
charter school LEA is eligible under each covered program. The pro rata amount must be based on the
number of months or days during the academic year the charter school LEA will participate in the program
as compared to the total number of months or days in the academic year.

(c) For each eligible charter school LEA that opens or significantly expands its enroliment on or after
February 1 of an academic year, the SEA may implement procedures to provide the charter school LEA
with a pro rata portion of the proportionate amount of funds for which the charter school LEA is eligible
under each covered program.

(Authority: 20 U.S.C. 8065a)
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§ 76.793 When is an SEA required to allocate funds to a charter school LEA under this subpart?

Except as provided in §§76.788(b) and 76.789(b)(3):

(a) For each eligible charter school LEA that opens or significantly expands its enrollment on or before
November 1 of an academic year, the SEA must allocate funds to the charter school LEA within five
months of the date the charter school LEA opens or significantly expands its enrollment; and

(b)(1) For each eligible charter school LEA that opens or significantly expands its enroliment after
November 1, but before February 1 of an academic year, the SEA must allocate funds to the charter
school LEA on or before the date the SEA allocates funds to LEAs under the applicable covered program
for the succeeding academic year.

(2) The SEA may provide funds to the charter school LEA from the SEA's allocation under the program for
the academic year in which the charter school LEA opened or significantly expanded its enrollment, or
from the SEA's allocation under the program for the succeeding academic year.

(Authority: 20 U.S.C. 8065a)

§ 76.794 How does an SEA allocate funds to charter school LEAs under a covered program in
which the SEA awards subgrants on a discretionary basis?

(a) Competitive programs. (1) For covered programs in which the SEA awards subgrants on a competitive
basis, the SEA must provide each eligible charter school LEA in the State that is scheduled to open on or
before the closing date of any competition under the program a full and fair opportunity to apply to
participate in the program.

(2) An SEA is not required to delay the competitive process in order to allow a charter school LEA that has
not yet opened or significantly expanded its enroliment to compete for funds under a covered program.

(b) Noncompetitive discretionary programs. The requirements in this subpart do not apply to discretionary
programs or portions of programs under which the SEA does not award subgrants through a competition.

(Authority: 20 U.S.C. 8065a)
Adjustments

§ 76.796 What are the consequences of an SEA allocating more or fewer funds to a charter school
LEA under a covered program than the amount for which the charter school LEA is eligible when
the charter school LEA actually opens or significantly expands its enroliment?

(a) An SEA that allocates more or fewer funds to a charter school LEA than the amount for which the
charter school LEA is eligible, based on actual enrollment or eligibility data when the charter school LEA
opens or significantly expands its enrollment, must make appropriate adjustments to the amount of funds
allocated to the charter school LEA as well as to other LEAs under the applicable program.

(b) Any adjustments to allocations to charter school LEAs under this subpart must be based on actual
enrollment or other eligibility data for the charter school LEA on or after the date the charter school LEA
first opens or significantly expands its enroliment, even if allocations or adjustments to allocations to other
LEAs in the State are based on enrollment or eligibility data from a prior year.

(Authority: 20 U.S.C. 8065a)
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§ 76.797 When is an SEA required to make adjustments to allocations under this subpart?

(a) The SEA must make any necessary adjustments to allocations under a covered program on or before
the date the SEA allocates funds to LEAs under the program for the succeeding academic year.

(b) In allocating funds to a charter school LEA based on adjustments made in accordance with paragraph
(a) of this section, the SEA may use funds from the SEA's allocation under the applicable covered
program for the academic year in which the charter school LEA opened or significantly expanded its
enrollment, or from the SEA's allocation under the program for the succeeding academic year.

(Authority: 20 U.S.C. 8065a)
Applicability of This Subpart to Local Educational Agencies
§ 76.799 Do the requirements in this subpart apply to LEAs?

(a) Each LEA that is responsible for funding a charter school under a covered program must comply with
the requirements in this subpart on the same basis as SEAs are required to comply with the requirements
in this subpart.

(b) In applying the requirements in this subpart (except for §§76.785, 76.786, and 76.787) to LEAs,
references to SEA (or State), charter school LEA, and LEA must be read as references to LEA, charter
school, and public school, respectively.

(Authority: 20 U.S.C. 8065a)
Subpart —What Procedures Does the Secretary Use To Get Compliance?

Source: 45 FR 22517, Apr. 3, 1980, unless otherwise noted. Redesignated at 45 FR 77368, Nov. 21,
1980, and further redesignated at 64 FR 71965, Dec. 22, 1999.

§ 76.900 Waiver of regulations prohibited.

(a) No official, agent, or employee of ED may waive any regulation that applies to a Department program
unless the regulation specifically provide that it may be waived.

(b) No act or failure to act by an official, agent, or employee of ED can affect the authority of the Secretary
to enforce regulations.

(Authority: 43 Dec. Comp. Gen. 31(1963))
§ 76.901 Office of Administrative Law Judges.

(a) The Office of Administrative Law Judges, established under Part E of GEPA, has the following
functions:

(1) Recovery of funds hearings under section 452 of GEPA.

(2) Withholding hearings under section 455 of GEPA.
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(3) Cease and desist hearings under section 456 of GEPA.

(4) Any other proceeding designated by the Secretary under section 451 of GEPA.
(b) The regulations of the Office of Administrative Law Judges are at 34 CFR part 81.
(Authority: 20 U.S.C. 1234)

[57 FR 30342, July 8, 1992]
§ 76.902 Judicial review.

After a hearing by the Secretary, a State is usually entitted—generally by the statute that required the
hearing—to judicial review of the Secretary's decision.
(Authority: 20 U.S.C. 1221e-3, 3474, and 6511(a))

§ 76.910 Cooperation with audits.

A grantee or subgrantee shall cooperate with the Secretary and the Comptroller General of the United
States or any of their authorized representatives in the conduct of audits authorized by Federal law. This
cooperation includes access without unreasonable restrictions to records and personnel of the grantee or
subgrantee for the purpose of obtaining relevant information.

(Authority: 5 U.S.C. appendix 3, sections 4(a)(1), 4(b)(1)(A), and 6(a)(1); 20 U.S.C. 1221e-3(a)(1), 1232f)

[54 FR 21776, May 19, 1989]
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NOTE TO READER: The content of this document is taken from the e-CFR version of
Title 34 of the Code of Federal Regulations (CFR), as published by the Office of the
Federal Register at the Government Printing Office web site, GPO ACCESS. The e-CFR
is not an official version of the CFR. While the Department has made an effort to ensure
the accuracy of the regulations contained in this electronic text, this CD-ROM is intended

for information and educational purposes only. The official version of these regulations
are those published by the Office of the Federal Register (OFR). Individuals relying on
this CD-ROM for legal research should verify their results against the official editions of
the CFR, Federal Register, and List of CFR Sections Affected (LSA), all available online
at:

www.gpoaccess.gov

34 CFR PART 80—UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GRANTS AND
COOPERATIVE AGREEMENTS TO STATE AND LOCAL GOVERNMENTS

Section Contents

Subpart A—General

§ 80.1 Purpose and scope of this part.
§ 80.2 Scope of subpart.

§ 80.3 Definitions.

§ 80.4 Applicability.

§ 80.5 Effect on other issuances.

§ 80.6 Additions and exceptions.

Subpart B—Pre-Award Requirements

§ 80.10 Forms for applying for grants.
§ 80.11 State plans.
§ 80.12 Special grant or subgrant conditions for “high-risk” grantees.

Subpart C—Post-Award Requirements

Financial Administration
§ 80.20 Standards for financial management systems.

§ 80.21 Payment.
§ 80.22 Allowable costs. [ CHART ]
§ 80.23 Period of availability of funds.
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§ 80.24 Matching or cost sharing.
§ 80.25 Program income.
§ 80.26 Non-Federal audit.

Changes, Property, and Subawards

§ 80.30 Changes.

§ 80.31 Real property.

§ 80.32 Equipment.

§ 80.33 Supplies.

§ 80.34 Copyrights.

§ 80.35 Subawards to debarred and suspended parties.
§ 80.36 Procurement.

§ 80.37 Subgrants.

Reports, Records Retention, and Enforcement
§ 80.40 Monitoring and reporting program performance.

§ 80.41 Financial reporting.

§ 80.42 Retention and access requirements for records.
§ 80.43 Enforcement.

§ 80.44 Termination for convenience.

Subpart D—After-the-Grant Requirements

§ 80.50 Closeout.
§ 80.51 Later disallowances and adjustments.
§ 80.52 Collection of amounts due.

Subpart E—Entitlement [Reserved]

Authority: 20 U.S.C. 1221e-3(a)(1) and 3474, OMB Circular A—102, unless otherwise noted.

Source: 53 FR 8071 and 8087, Mar. 11, 1988, unless otherwise noted.
Subpart A—General
§ 80.1 Purpose and scope of this part.

This part establishes uniform administrative rules for Federal grants and cooperative agreements and
subawards to State, local and Indian tribal governments.

(Authority: 20 U.S.C. 3474; OMB Circular A—102)

§ 80.2 Scope of subpart.
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This subpart contains general rules pertaining to this part and procedures for control of exceptions from
this part.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.3 Definitions.

As used in this part:

Accrued expenditures mean the charges incurred by the grantee during a given period requiring the
provision of funds for:

(1) Goods and other tangible property received;

(2) Services performed by employees, contractors, subgrantees, subcontractors, and other payees; and
(3) Other amounts becoming owed under programs for which no current services or performance is
required, such as annuities, insurance claims, and other benefit payments.

Accrued income means the sum of:

(1) Earnings during a given period from services performed by the grantee and goods and other tangible
property delivered to purchasers, and

(2) Amounts becoming owed to the grantee for which no current services or performance is required by
the grantee.

Acquisition cost of an item of purchased equipment means the net invoice unit price of the property
including the cost of modifications, attachments, accessories, or auxiliary apparatus necessary to make
the property usable for the purpose for which it was acquired. Other charges such as the cost of
installation, transportation, taxes, duty or protective in-transit insurance, shall be included or excluded from
the unit acquisition cost in accordance with the grantee's regular accounting practices.

Administrative requirements mean those matters common to grants in general, such as financial
management, kinds and frequency of reports, and retention of records. These are distinguished from
programmatic requirements, which concern matters that can be treated only on a program-by-program or
grant-by-grant basis, such as kinds of activities that can be supported by grants under a particular
program.

Awarding agency means (1) with respect to a grant, the Federal agency, and (2) with respect to a
subgrant, the party that awarded the subgrant.

Cash contributions means the grantee's cash outlay, including the outlay of money contributed to the
grantee or subgrantee by other public agencies and institutions, and private organizations and individuals.
When authorized by Federal legislation, Federal funds received from other assistance agreements may be
considered as grantee or subgrantee cash contributions.

Contract means (except as used in the definitions for grant and subgrant in this section and except where
qualified by Federal ) a procurement contract under a grant or subgrant, and means a procurement
subcontract under a contract.

Cost sharing or matching means the value of the third party in-kind contributions and the portion of the
costs of a federally assisted project or program not borne by the Federal Government.

Cost-type contract means a contract or subcontract under a grant in which the contractor or subcontractor
is paid on the basis of the costs it incurs, with or without a fee.

Equipment means tangible, nonexpendable, personal property having a useful life of more than one year
and an acquisition cost of $5,000 or more per unit. A grantee may use its own definition of equipment
provided that such definition would at least include all equipment defined above.

Expenditure report means:

(1) For nonconstruction grants, the SF-269 “Financial Status Report” (or other equivalent report);
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(2) For construction grants, the SF-271 “Outlay Report and Request for Reimbursement” (or other
equivalent report).

Federally recognized Indian tribal government means the governing body or a governmental agency of
any Indian tribe, band, nation, or other organized group or community (including any Native village as
defined in section 3 of the Alaska Native Claims Settlement Act, 85 Stat 688) certified by the Secretary of
the Interior as eligible for the special programs and services provided by him through the Bureau of Indian
Affairs.

Government means a State or local government or a federally recognized Indian tribal government.

Grant means an award of financial assistance, including cooperative agreements, in the form of money, or
property in lieu of money, by the Federal Government to an eligible grantee. The term does not include
technical assistance which provides services instead of money, or other assistance in the form of revenue
sharing, loans, loan guarantees, interest subsidies, insurance, or direct appropriations. Also, the term does
not include assistance, such as a fellowship or other lump sum award, which the grantee is not required to
account for.

Grantee means the government to which a grant is awarded and which is accountable for the use of the
funds provided. The grantee is the entire legal entity even if only a particular component of the entity is
designated in the grant award document.

Local government means a county, municipality, city, town, township, local public authority (including any
public and Indian housing agency under the United States Housing Act of 1937) school district, special
district, intrastate district, council of governments (whether or not incorporated as a nonprofit corporation
under state law), any other regional or interstate government entity, or any agency or instrumentality of a
local government.

Obligations means the amounts of orders placed, contracts and subgrants awarded, goods and services
received, and similar transactions during a given period that will require payment by the grantee during the
same or a future period.

OMB means the United States Office of Management and Budget.

Outlays (expenditures) mean charges made to the project or program. They may be reported on a cash or
accrual basis. For reports prepared on a cash basis, outlays are the sum of actual cash disbursement for
direct charges for goods and services, the amount of indirect expense incurred, the value of in-kind
contributions applied, and the amount of cash advances and payments made to contractors and
subgrantees. For reports prepared on an accrued expenditure basis, outlays are the sum of actual cash
disbursements, the amount of indirect expense incurred, the value of inkind contributions applied, and the
new increase (or decrease) in the amounts owed by the grantee for goods and other property received, for
services performed by employees, contractors, subgrantees, subcontractors, and other payees, and other
amounts becoming owed under programs for which no current services or performance are required, such
as annuities, insurance claims, and other benefit payments.

Percentage of completion method refers to a system under which payments are made for construction
work according to the percentage of completion of the work, rather than to the grantee's cost incurred.
Prior approval means documentation evidencing consent prior to incurring specific cost.

Real property means land, including land improvements, structures and appurtenances thereto, excluding
movable machinery and equipment.

Share, when referring to the awarding agency's portion of real property, equipment or supplies, means the
same percentage as the awarding agency's portion of the acquiring party's total costs under the grant to
which the acquisition costs under the grant to which the acquisition cost of the property was charged. Only
costs are to be counted—not the value of third-party in-kind contributions.

State means any of the several States of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, any territory or possession of the United States, or any agency or instrumentality of a State
exclusive of local governments. The term does not include any public and Indian housing agency under
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United States Housing Act of 1937.

(1) The definition of State in this section is used for the purpose of determining the scope of part 80
regulations. Some program regulations contain different definitions for State based on program statute
eligibility requirements.

Subgrant means an award of financial assistance in the form of money, or property in lieu of money, made
under a grant by a grantee to an eligible subgrantee. The term includes financial assistance when
provided by contractual legal agreement, but does not include procurement purchases, nor does it include
any form of assistance which is excluded from the definition of grant in this part.

Subgrantee means the government or other legal entity to which a subgrant is awarded and which is
accountable to the grantee for the use of the funds provided.

Supplies means all tangible personal property other than equipment as defined in this part.

Suspension means depending on the context, either (1) temporary withdrawal of the authority to obligate
grant funds pending corrective action by the grantee or subgrantee or a decision to terminate the grant, or
(2) an action taken by a suspending official in accordance with agency regulations implementing E.O.
12549 to immediately exclude a person from participating in grant transactions for a period, pending
completion of an investigation and such legal or debarment proceedings as may ensue.

Termination means permanent withdrawal of the authority to obligate previously-awarded grant funds
before that authority would otherwise expire. It also means the voluntary relinquishment of that authority
by the grantee or subgrantee. Termination does not include:

(1) Withdrawal of funds awarded on the basis of the grantee's underestimate of the unobligated balance in
a prior period;

(2) Withdrawal of the unobligated balance as of the expiration of a grant;

(3) Refusal to extend a grant or award additional funds, to make a competing or noncompeting
continuation, renewal, extension, or supplemental award; or

(4) Voiding of a grant upon determination that the award was obtained fraudulently, or was otherwise
illegal or invalid from inception.

Terms of a grant or subgrant mean all requirements of the grant or subgrant, whether in statute,
regulations, or the award document.

Third party in-kind contributions mean property or services which benefit a federally assisted project or
program and which are contributed by non-Federal third parties without charge to the grantee, or a cost-
type contractor under the grant agreement.

Unliquidated obligations for reports prepared on a cash basis mean the amount of obligations incurred by
the grantee that has not been paid. For reports prepared on an accrued expenditure basis, they represent
the amount of obligations incurred by the grantee for which an outlay has not been recorded.

Unobligated balance means the portion of the funds authorized by the Federal agency that has not been
obligated by the grantee and is determined by deducting the cumulative obligations from the cumulative
funds authorized.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 8072, Mar. 11, 1988]
§ 80.4 Applicability.

(a) General. Subparts A through D of this part apply to all grants and subgrants to governments, except
where inconsistent with Federal statutes or with regulations authorized in accordance with the exception
provision of §80.6, or:

(1) Grants and subgrants to State and local institutions of higher education or State and local hospitals.
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(2) The block grants authorized by the Omnibus Budget Reconciliation Act of 1981 (Community Services;
Preventive Health and Health Services; Alcohol, Drug Abuse, and Mental Health Services; Maternal and
Child Health Services; Social Services; Low-Income Home Energy Assistance; States' Program of
Community Development Block Grants for Small Cities; and Elementary and Secondary Education other
than programs administered by the Secretary of Education under Title V, Subtitle D, Chapter 2, Section
583—the Secretary's discretionary grant program) and Titles I-1ll of the Job Training Partnership Act of
1982 and under the Public Health Services Act (Section 1921), Alcohol and Drug Abuse Treatment and
Rehabilitation Block Grant and Part C of Title V, Mental Health Service for the Homeless Block Grant).
(3) Entitlement grants to carry out the following programs of the Social Security Act:

(i) Aid to Needy Families with Dependent Children (Title IV-A of the Act, not including the Work Incentive
Program (WIN) authorized by section 402(a)19(G); HHS grants for WIN are subject to this part);

(ii) Child Support Enforcement and Establishment of Paternity (Title IV-D of the Act);

(iii) Foster Care and Adoption Assistance (Title IV-E of the Act);

(iv) Aid to the Aged, Blind, and Disabled (Titles I, X, XIV, and XVI-AABD of the Act); and

(v) Medical Assistance (Medicaid) (Title XIX of the Act) not including the State Medicaid Fraud Control
program authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the following programs of The National School Lunch Act:

(i) School Lunch (section 4 of the Act),

(i) Commodity Assistance (section 6 of the Act),

(iii) Special Meal Assistance (section 11 of the Act),

(iv) Summer Food Service for Children (section 13 of the Act), and

(v) Child Care Food Program (section 17 of the Act).

(5) Entitlement grants under the following programs of The Child Nutrition Act of 1966:

(i) Special Milk (section 3 of the Act), and

(i) School Breakfast (section 4 of the Act).

(6) Entitlement grants for State Administrative expenses under The Food Stamp Act of 1977 (section 16 of
the Act).

(7) A grant for an experimental, pilot, or demonstration project that is also supported by a grant listed in
paragraph (a)(3) of this section;

(8) Grant funds awarded under subsection 412(e) of the Immigration and Nationality Act (8 U.S.C. 1522
(e)) and subsection 501(a) of the Refugee Education Assistance Act of 1980 (Pub. L. 96—422, 94 Stat.
1809), for cash assistance, medical assistance, and supplemental security income benefits to refugees
and entrants and the administrative costs of providing the assistance and benefits;

(9) Grants to local education agencies under 20 U.S.C. 236 through 241-1(a), and 242 through 244
(portions of the Impact Aid program), except for 20 U.S.C. 238(d)(2)(c) and 240(f) (Entitlement Increase
for Handicapped Children); and

(10) Payments under the Veterans Administration's State Home Per Diem Program (38 U.S.C. 641(a)).
(b) Entitlement programs. Entitlement programs enumerated above in §80.4(a) (3) through (8) are subject
to Subpart E.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.5 Effect on other issuances.

All other grants administration provisions of codified program regulations, program manuals, handbooks
and other nonregulatory materials which are inconsistent with this part are superseded, except to the
extent they are required by statute, or authorized in accordance with the exception provision in §80.6.
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(Authority: 20 U.S.C. 3474; OMB Circular A—102)
§ 80.6 Additions and exceptions.

(a) For classes of grants and grantees subject to this part, Federal agencies may not impose additional
administrative requirements except in codified regulations published in the Federal Register.

(b) Exceptions for classes of grants or grantees may be authorized only by the Secretary after consultation
with OMB.

(c) Exceptions on a case-by-case basis and for subgrantees may be authorized by the affected Federal
agencies.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 8072, Mar. 11, 1988]
Subpart B—Pre-Award Requirements
§ 80.10 Forms for applying for grants.

(a) Scope. (1) This section prescribes forms and instructions to be used by governmental organizations
(except hospitals and institutions of higher education operated by a government) in applying for grants.
This section is not applicable, however, to formula grant programs which do not require applicants to apply
for funds on a project basis.

(2) This section applies only to applications to Federal agencies for grants, and is not required to be
applied by grantees in dealing with applicants for subgrants. However, grantees are encouraged to avoid
more detailed or burdensome application requirements for subgrants.

(b) Authorized forms and instructions for governmental organizations. (1) In applying for grants, applicants
shall only use standard application forms or those prescribed by the granting agency with the approval of
OMB under the Paperwork Reduction Act of 1980.

(2) Applicants are not required to submit more than the original and two copies of preapplications or
applications.

(3) Applicants must follow all applicable instructions that bear OMB clearance numbers. Federal agencies
may specify and describe the programs, functions, or activities that will be used to plan, budget, and
evaluate the work under a grant. Other supplementary instructions may be issued only with the approval of
OMB to the extent required under the Paperwork Reduction Act of 1980. For any standard form, except
the SF-424 facesheet, Federal agencies may shade out or instruct the applicant to disregard any line item
that is not needed.

(4) When a grantee applies for additional funding (such as a continuation or supplemental award) or
amends a previously submitted application, only the affected pages need be submitted. Previously
submitted pages with information that is still current need not be resubmitted.

(Approved by the Office of Management and Budget under control number 1880-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[63 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988]
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§ 80.11 State plans.

(a) Scope. The statutes for some programs require States to submit plans before receiving grants. Under
regulations implementing Executive Order 12372, “Intergovernmental Review of Federal Programs,”
States are allowed to simplify, consolidate and substitute plans. This section contains additional provisions
for plans that are subject to regulations implementing the Executive order.

(b) Requirements. A State need meet only Federal administrative or programmatic requirements for a plan
that are in statutes or codified regulations.

(c) Assurances. In each plan the State will include an assurance that the State shall comply with all
applicable Federal statutes and regulations in effect with respect to the periods for which it receives grant
funding. For this assurance and other assurances required in the plan, the State may:

(1) Cite by number the statutory or regulatory provisions requiring the assurances and affirm that it gives
the assurances required by those provisions,

(2) Repeat the assurance language in the statutes or regulations, or

(3) Develop its own language to the extent permitted by law.

(d) Amendments. A State will amend a plan whenever necessary to reflect:

(1) New or revised Federal statutes or regulations or

(2) A material change in any State law, organization, policy, or State agency operation.

The State will obtain approval for the amendment and its effective date but need submit for approval only
the amended portions of the plan.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.12 Special grant or subgrant conditions for “high-risk” grantees.

(a) A grantee or subgrantee may be considered “high risk” if an awarding agency determines that a
grantee or subgrantee:

(1) Has a history of unsatisfactory performance, or

(2) Is not financially stable, or

(3) Has a management system which does not meet the management standards set forth in this part, or
(4) Has not conformed to terms and conditions of previous awards, or

(5) Is otherwise not responsible; and if the awarding agency determines that an award will be made,
special conditions and/or restrictions shall correspond to the high risk condition and shall be included in
the award.

(b) Special conditions or restrictions may include:

(1) Payment on a reimbursement basis;

(2) Withholding authority to proceed to the next phase until receipt of evidence of acceptable performance
within a given funding period;

(3) Requiring additional, more detailed financial reports;

) Additional project monitoring;

) Requiring the grantee or subgrantee to obtain technical or management assistance; or

) Establishing additional prior approvals.

(c) If an awarding agency decides to impose such conditions, the awarding official will notify the grantee or
subgrantee as early as possible, in writing, of:

(1) The nature of the special conditions/restrictions;

(2) The reason(s) for imposing them;

(3) The corrective actions which must be taken before they will be removed and the time allowed for
completing the corrective actions and

(4
(5
(6

57



PART 80—UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GR...OPERATIVEAGREEMENTS TO STATE AND LOCAL GOVERNMENTS

(4) The method of requesting reconsideration of the conditions/restrictions imposed.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)

Subpart C—Post-Award Requirements

Financial Administration

§ 80.20 Standards for financial management systems.

(a) A State must expand and account for grant funds in accordance with State laws and procedures for
expending and accounting for its own funds. Fiscal control and accounting procedures of the State, as well
as its subgrantees and cost-type contractors, must be sufficient to:

(1) Permit preparation of reports required by this part and the statutes authorizing the grant, and

(2) Permit the tracing of funds to a level of expenditures adequate to establish that such funds have not
been used in violation of the restrictions and prohibitions of applicable statutes.

(b) The financial management systems of other grantees and subgrantees must meet the following
standards:

(1) Financial reporting. Accurate, current, and complete disclosure of the financial results of financially
assisted activities must be made in accordance with the financial reporting requirements of the grant or
subgrant.

(2) Accounting records. Grantees and subgrantees must maintain records which adequately identify the
source and application of funds provided for financially-assisted activities. These records must contain
information pertaining to grant or subgrant awards and authorizations, obligations, unobligated balances,
assets, liabilities, outlays or expenditures, and income.

(3) Internal control. Effective control and accountability must be maintained for all grant and subgrant
cash, real and personal property, and other assets. Grantees and subgrantees must adequately safeguard
all such property and must assure that it is used solely for authorized purposes.

(4) Budget control. Actual expenditures or outlays must be compared with budgeted amounts for each
grant or subgrant. Financial information must be related to performance or productivity data, including the
development of unit cost information whenever appropriate or specifically required in the grant or subgrant
agreement. If unit cost data are required, estimates based on available documentation will be accepted
whenever possible.

(5) Allowable cost. Applicable OMB cost principles, agency program regulations, and the terms of grant
and subgrant agreements will be followed in determining the reasonableness, allowability, and allocability
of costs.

(6) Source documentation. Accounting records must be supported by such source documentation as
cancelled checks, paid bills, payrolls, time and attendance records, contract and subgrant award
documents, etc.

(7) Cash management. Procedures for minimizing the time elapsing between the transfer of funds from the
U.S. Treasury and disbursement by grantees and subgrantees must be followed whenever advance
payment procedures are used. Grantees must establish reasonable procedures to ensure the receipt of
reports on subgrantees' cash balances and cash disbursements in sufficient time to enable them to
prepare complete and accurate cash transactions reports to the awarding agency. When advances are
made by letter-of-credit or electronic transfer of funds methods, the grantee must make drawdowns as
close as possible to the time of making disbursements. Grantees must monitor cash drawdowns by their
subgrantees to assure that they conform substantially to the same standards of timing and amount as
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apply to advances to the grantees.
(c) An awarding agency may review the adequacy of the financial management system of any applicant
for financial assistance as part of a preaward review or at any time subsequent to award.

(Approved by the Office of Management and Budget under control number 1880-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A—102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988]
§ 80.21 Payment.

(a) Scope. This section prescribes the basic standard and the methods under which a Federal agency will
make payments to grantees, and grantees will make payments to subgrantees and contractors.

(b) Basic standard. Methods and procedures for payment shall minimize the time elapsing between the
transfer of funds and disbursement by the grantee or subgrantee, in accordance with Treasury regulations
at 31 CFR part 205.

(c) Advances. Grantees and subgrantees shall be paid in advance, provided they maintain or demonstrate
the willingness and ability to maintain procedures to minimize the time elapsing between the transfer of the
funds and their disbursement by the grantee or subgrantee.

(d) Reimbursement. Reimbursement shall be the preferred method when the requirements in paragraph
(c) of this section are not met. Grantees and subgrantees may also be paid by reimbursement for any
construction grant. Except as otherwise specified in regulation, Federal agencies shall not use the
percentage of completion method to pay construction grants. The grantee or subgrantee may use that
method to pay its construction contractor, and if it does, the awarding agency's payments to the grantee or
subgrantee will be based on the grantee's or subgrantee's actual rate of disbursement.

(e) Working capital advances. If a grantee cannot meet the criteria for advance payments described in
paragraph (c) of this section, and the Federal agency has determined that reimbursement is not feasible
because the grantee lacks sufficient working capital, the awarding agency may provide cash or a working
capital advance basis. Under this procedure the awarding agency shall advance cash to the grantee to
cover its estimated disbursement needs for an initial period generally geared to the grantee's disbursing
cycle. Thereafter, the awarding agency shall reimburse the grantee for its actual cash disbursements. The
working capital advance method of payment shall not be used by grantees or subgrantees if the reason for
using such method is the unwillingness or inability of the grantee to provide timely advances to the
subgrantee to meet the subgrantee's actual cash disbursements.

(f) Effect of program income, refunds, and audit recoveries on payment. (1) Grantees and subgrantees
shall disburse repayments to and interest earned on a revolving fund before requesting additional cash
payments for the same activity.

(2) Except as provided in paragraph (f)(1) of this section, grantees and subgrantees shall disburse
program income, rebates, refunds, contract settlements, audit recoveries and interest earned on such
funds before requesting additional cash payments.

(g) Withholding payments. (1) Unless otherwise required by Federal statute, awarding agencies shall not
withhold payments for proper charges incurred by grantees or subgrantees unless—

(i) The grantee or subgrantee has failed to comply with grant award conditions or

(ii) The grantee or subgrantee is indebted to the United States.

(2) Cash withheld for failure to comply with grant award condition, but without suspension of the grant,
shall be released to the grantee upon subsequent compliance. When a grant is suspended, payment

adjustments will be made in accordance with §80.43(c).
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(3) A Federal agency shall not make payment to grantees for amounts that are withheld by grantees or
subgrantees from payment to contractors to assure satisfactory completion of work. Payments shall be
made by the Federal agency when the grantees or subgrantees actually disburse the withheld funds to the
contractors or to escrow accounts established to assure satisfactory completion of work.

(h) Cash depositories. (1) Consistent with the national goal of expanding the opportunities for minority
business enterprises, grantees and subgrantees are encouraged to use minority banks (a bank which is
owned at least 50 percent by minority group members). A list of minority owned banks can be obtained
from the Minority Business Development Agency, Department of Commerce, Washington, DC 20230.

(2) A grantee or subgrantee shall maintain a separate bank account only when required by Federal-State
agreement.

(i) Interest earned on advances. Except for interest earned on advances of funds exempt under the
Intergovernmental Cooperation Act (31 U.S.C. 6501 et seq.) and the Indian Self-Determination Act (23 U.
S.C. 450), grantees and subgrantees shall promptly, but at least quarterly, remit interest earned on
advances to the Federal agency. The grantee or subgrantee may keep interest amounts up to $100 per
year for administrative expenses.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.22 Allowable costs.

(a) Limitation on use of funds. Grant funds may be used only for:

(1) The allowable costs of the grantees, subgrantees and cost-type contractors, including allowable costs
in the form of payments to fixed-price contractors; and

(2) Reasonable fees or profit to cost-type contractors but not any fee or profit (or other increment above
allowable costs) to the grantee or subgrantee.

(b) For each kind of organization, there is a set of Federal principles for determining allowable costs. For
the costs of a State, local, or Indian tribal government, the Secretary applies the cost principles in OMB
Circular A—87, as amended on June 9, 1987.

For the costs of a— Use the principles in—

State, local or Indian tribal government OMB Circular A—87.

Private nonprofit organization other than an (1) OMB Circular A—122.
institution of higher education, (2) hospital, or (3)
organization named in OMB Circular A—122 as not

subject to that circular

Educational institutions.

OMB Circular A=21.

For-profit organization other than a hospital and an
organization named in OBM Circular A—122 as not
subject to that circular

48 CFR part 31. Contract Cost Principles and
Procedures, or uniform cost accounting standards
that comply with cost principles acceptable to the

Federal agency.

(Authority: 20 U.S.C. 3474; OMB Circular A—102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 8072, Mar. 11, 1988]

§ 80.23 Period of availability of funds.
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(a) General. Where a funding period is specified, a grantee may charge to the award only costs resulting
from obligations of the funding period unless carryover of unobligated balances is permitted, in which case
the carryover balances may be charged for costs resulting from obligations of the subsequent funding
period.

(b) Liquidation of obligations. A grantee must liquidate all obligations incurred under the award not later
than 90 days after the end of the funding period (or as specified in a program regulation) to coincide with
the submission of the annual Financial Status Report (SF—269). The Federal agency may extend this
deadline at the request of the grantee.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.24 Matching or cost sharing.

(a) Basic rule: Costs and contributions acceptable. With the qualifications and exceptions listed in
paragraph (b) of this section, a matching or cost sharing requirement may be satisfied by either or both of
the following:

(1) Allowable costs incurred by the grantee, subgrantee or a cost-type contractor under the assistance
agreement. This includes allowable costs borne by non-Federal grants or by others cash donations from
non-Federal third parties.

(2) The value of third party in-kind contributions applicable to the period to which the cost sharing or
matching requirements applies.

(b) Qualifications and exceptions —(1) Costs borne by other Federal grant agreements. Except as
provided by Federal statute, a cost sharing or matching requirement may not be met by costs borne by
another Federal grant. This prohibition does not apply to income earned by a grantee or subgrantee from
a contract awarded under another Federal grant.

(2) General revenue sharing. For the purpose of this section, general revenue sharing funds distributed
under 31 U.S.C. 6702 are not considered Federal grant funds.

(3) Cost or contributions counted towards other Federal costs-sharing requirements. Neither costs nor the
values of third party in-kind contributions may count towards satisfying a cost sharing or matching
requirement of a grant agreement if they have been or will be counted towards satisfying a cost sharing or
matching requirement of another Federal grant agreement, a Federal procurement contract, or any other
award of Federal funds.

(4) Costs financed by program income. Costs financed by program income, as defined in §80.25, shall not
count towards satisfying a cost sharing or matching requirement unless they are expressly permitted in the
terms of the assistance agreement. (This use of general program income is described in §80.25(g).)

(5) Services or property financed by income earned by contractors. Contractors under a grant may earn
income from the activities carried out under the contract in addition to the amounts earned from the party
awarding the contract. No costs of services or property supported by this income may count toward
satisfying a cost sharing or matching requirement unless other provisions of the grant agreement
expressly permit this kind of income to be used to meet the requirement.

(6) Records. Costs and third party in-kind contributions counting towards satisfying a cost sharing or
matching requirement must be verifiable from the records of grantees and subgrantee or cost-type
contractors. These records must show how the value placed on third party in-kind contributions was
derived. To the extent feasible, volunteer services will be supported by the same methods that the
organization uses to support the allocability of regular personnel costs.

(7) Special standards for third party in-kind contributions. (i) Third party in-kind contributions count towards
satisfying a cost sharing or matching requirement only where, if the party receiving the contributions were

to pay for them, the payments would be allowable costs.
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(i) Some third party in-kind contributions are goods and services that, if the grantee, subgrantee, or
contractor receiving the contribution had to pay for them, the payments would have been an indirect cost.
Costs sharing or matching credit for such contributions shall be given only if the grantee, subgrantee, or
contractor has established, along with its regular indirect cost rate, a special rate for allocating to individual
projects or programs the value of the contributions.

(iii) A third party in-kind contribution to a fixed-price contract may count towards satisfying a cost sharing
or matching requirement only if it results in:

(A) An increase in the services or property provided under the contract (without additional cost to the
grantee or subgrantee) or

(B) A cost savings to the grantee or subgrantee.

(iv) The values placed on third party in-kind contributions for cost sharing or matching purposes will
conform to the rules in the succeeding sections of this part. If a third party in-kind contribution is a type not
treated in those sections, the value placed upon it shall be fair and reasonable.

(c) Valuation of donated services —(1) Volunteer services. Unpaid services provided to a grantee or
subgrantee by individuals will be valued at rates consistent with those ordinarily paid for similar work in the
grantee's or subgrantee's organization. If the grantee or subgrantee does not have employees performing
similar work, the rates will be consistent with those ordinarily paid by other employers for similar work in
the same labor market. In either case, a reasonable amount for fringe benefits may be included in the
valuation.

(2) Employees of other organizations. When an employer other than a grantee, subgrantee, or cost-type
contractor furnishes free of charge the services of an employee in the employee's normal line of work, the
services will be valued at the employee's regular rate of pay exclusive of the employee's fringe benefits
and overhead costs. If the services are in a different line of work, paragraph (c)(1) of this section applies.
(d) Valuation of third party donated supplies and loaned equipment or space. (1) If a third party donates
supplies, the contribution will be valued at the market value of the supplies at the time of donation.

(2) If a third party donates the use of equipment or space in a building but retains title, the contribution will
be valued at the fair rental rate of the equipment or space.

(e) Valuation of third party donated equipment, buildings, and land. If a third party donates equipment,
buildings, or land, and title passes to a grantee or subgrantee, the treatment of the donated property will
depend upon the purpose of the grant or subgrant, as follows:

(1) Awards for capital expenditures. If the purpose of the grant or subgrant is to assist the grantee or
subgrantee in the acquisition of property, the market value of that property at the time of donation may be
counted as cost sharing or matching,

(2) Other awards. If assisting in the acquisition of property is not the purpose of the grant or subgrant,
paragraphs (e)(2) (i) and (ii) of this section apply:

(i) If approval is obtained from the awarding agency, the market value at the time of donation of the
donated equipment or buildings and the fair rental rate of the donated land may be counted as cost
sharing or matching. In the case of a subgrant, the terms of the grant agreement may require that the
approval be obtained from the Federal agency as well as the grantee. In all cases, the approval may be
given only if a purchase of the equipment or rental of the land would be approved as an allowable direct
cost. If any part of the donated property was acquired with Federal funds, only the non-federal share of the
property may be counted as cost-sharing or matching.

(ii) If approval is not obtained under paragraph (e)(2)(i) of this section, no amount may be counted for
donated land, and only depreciation or use allowances may be counted for donated equipment and
buildings. The depreciation or use allowances for this property are not treated as third party in-kind
contributions. Instead, they are treated as costs incurred by the grantee or subgrantee. They are
computed and allocated (usually as indirect costs) in accordance with the cost principles specified in
§80.22, in the same way as depreciation or use allowances for purchased equipment and buildings. The
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amount of depreciation or use allowances for donated equipment and buildings is based on the property's
market value at the time it was donated.

(f) Valuation of grantee or subgrantee donated real property for construction/acquisition. If a grantee or
subgrantee donates real property for a construction or facilities acquisition project, the current market
value of that property may be counted as cost sharing or matching. If any part of the donated property was
acquired with Federal funds, only the non-federal share of the property may be counted as cost sharing or
matching.

(g) Appraisal of real property. In some cases under paragraphs (d), (e) and (f) of this section, it will be
necessary to establish the market value of land or a building or the fair rental rate of land or of space in a
building. In these cases, the Federal agency may require the market value or fair rental value be set by an
independent appraiser, and that the value or rate be certified by the grantee. This requirement will also be
imposed by the grantee on subgrantees.

(Approved by the Office of Management and Budget under control number 1880-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A—102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988]
§ 80.25 Program income.

(a) General. Grantees are encouraged to earn income to defray program costs. Program income includes
income from fees for services performed, from the use or rental of real or personal property acquired with
grant funds, from the sale of commodities or items fabricated under a grant agreement, and from
payments of principal and interest on loans made with grant funds. Except as otherwise provided in
regulations of the Federal agency, program income does not include interest on grant funds, rebates,
credits, discounts, refunds, etc. and interest earned on any of them.

(b) Definition of program income. Program income means gross income received by the grantee or
subgrantee directly generated by a grant supported activity, or earned only as a result of the grant
agreement during the grant period. “During the grant period” is the time between the effective date of the
award and the ending date of the award reflected in the final financial report.

(c) Cost of generating program income. If authorized by Federal regulations or the grant agreement, costs
incident to the generation of program income may be deducted from gross income to determine program
income.

(d) Governmental revenues. Taxes, special assessments, levies, fines, and other such revenues raised by
a grantee or subgrantee are not program income unless the revenues are specifically identified in the
grant agreement or Federal agency regulations as program income.

(e) Royalties. Income from royalties and license fees for copyrighted material, patents, and inventions
developed by a grantee or subgrantee is program income only if the revenues are specifically identified in
the grant agreement or Federal agency regulations as program income. (See §80.34.)

(f) Property. Proceeds from the sale of real property or equipment will be handled in accordance with the
requirements of §§80.31 and 80.32.

(g) Use of program income. Program income shall be deducted from outlays which may be both Federal
and non-Federal as described below, unless the Federal agency regulations or the grant agreement
specify another alternative (or a combination of the alternatives). In specifying alternatives, the Federal
agency may distinguish between income earned by the grantee and income earned by subgrantees and
between the sources, kinds, or amounts of income. When Federal agencies authorize the alternatives in

paragraphs (g) (2) and (3) of this section, program income in excess of any limits stipulated shall also be
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deducted from outlays.

(1) Deduction. Ordinarily program income shall be deducted from total allowable costs to determine the
net allowable costs. Program income shall be used for current costs unless the Federal agency authorizes
otherwise. Program income which the grantee did not anticipate at the time of the award shall be used to
reduce the Federal agency and grantee contributions rather than to increase the funds committed to the
project.

(2) Addition. When authorized, program income may be added to the funds committed to the grant
agreement by the Federal agency and the grantee. The program income shall be used for the purposes
and under the conditions of the grant agreement.

(3) Cost sharing or matching. When authorized, program income may be used to meet the cost sharing or
matching requirement of the grant agreement. The amount of the Federal grant award remains the same.
(h) Income after the award period. There are no Federal requirements governing the disposition of
program income earned after the end of the award period (i.e., until the ending date of the final financial
report, see paragraph (a) of this section), unless the terms of the agreement or the Federal agency
regulations provide otherwise.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.26 Non-Federal audit.

(a) Basic Rule. Grantees and subgrantees are responsible for obtaining audits in accordance with the
Single Audit Act Amendments of 1996 (31 U.S.C. 7501-7507) and revised OMB Circular A—133, “Audits of
States, Local Governments, and Non-Profit Organizations.” The audits shall be made by an independent
auditor in accordance with generally accepted government auditing standards covering financial audits.
(b) Subgrantees. State or local governments, as those terms are defined for purposes of the Single Audit
Act Amendments of 1996, that provide Federal awards to a subgrantee, which expends $300,000 or more
(or other amount as specified by OMB) in Federal awards in a fiscal year, shall:

(1) Determine whether State or local subgrantees have met the audit requirements of the Act and whether
subgrantees covered by OMB Circular A—110, “Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and Other Non-Profit organizations,” have
met the audit requirements of the Act. Commercial contractors (private for-profit and private and
governmental organizations) providing goods and services to State and local governments are not
required to have a single audit performed. State and local governments should use their own procedures
to ensure that the contractors have complied with laws and regulations affecting the expenditures of
Federal funds;

(2) Determine whether the subgrantee spent Federal assistance funds provided in accordance with
applicable laws and regulations. This may be accomplished by reviewing an audit of the subgrantee made
in accordance with the Act, OMB Circular A-133, or through other means (e.g., program reviews) if the
subgrantee has not had such an audit;

(3) Ensure that appropriate corrective action is taken within six months after receipt of the audit report in
instance of noncompliance with Federal laws and regulations;

(4) Consider whether subgrantee audits necessitate adjustment of the grantee's own records; and

(5) Require each subgrantee to permit independent auditors to have access to the records and financial
statements.

(c) Auditor selection. In arranging for audit services, §80.36 shall be followed.

(Authority: 20 U.S.C. 1221e-3(a)(1) and 3474, OMB Circulars A-102, A-128 and A-133)
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Note: The requirements for non-Federal audits are contained in the appendix to part 80—Audit
Requirements for State and Local Governments.

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 8072, Mar. 11, 1988; 56 FR 1698, Jan. 16,
1991; 62 FR 45939, 45943, Aug. 29, 1997]

Changes, Property, and Subawards
§ 80.30 Changes.

(a) General. Grantees and subgrantees are permitted to rebudget within the approved direct cost budget
to meet unanticipated requirements and may make limited program changes to the approved project.
However, unless waived by the awarding agency, certain types of post-award changes in budgets and
projects shall require the prior written approval of the awarding agency.

(b) Relation to cost principles. The applicable cost principles (see §80.22) contain requirements for prior
approval of certain types of costs. Except where waived, those requirements apply to all grants and
subgrants even if paragraphs (c) through (f) of this section do not.

(c) Budget changes —(1) Nonconstruction projects. Except as stated in other regulations or an award
document, grantees or subgrantees shall obtain the prior approval of the awarding agency whenever any
of the following changes is anticipated under a nonconstruction award:

(i) Any revision which would result in the need for additional funding.

(i) Unless waived by the awarding agency, cumulative transfers among direct cost categories, or, if
applicable, among separately budgeted programs, projects, functions, or activities which exceed or are
expected to exceed ten percent of the current total approved budget, whenever the awarding agency's
share exceeds $100,000.

(iii) Transfer of funds allotted for training allowances (i.e., from direct payments to trainees to other
expense categories).

(2) Construction projects. Grantees and subgrantees shall obtain prior written approval for any budget
revision which would result in the need for additional funds.

(3) Combined construction and nonconstruction projects. When a grant or subgrant provides funding for
both construction and nonconstruction activities, the grantee or subgrantee must obtain prior written
approval from the awarding agency before making any fund or budget transfer from nonconstruction to
construction or vice versa.

(d) Programmatic changes. Grantees or subgrantees must obtain the prior approval of the awarding
agency whenever any of the following actions is anticipated:

(1) Any revision of the scope or objectives of the project (regardless of whether there is an associated
budget revision requiring prior approval).

(2) Need to extend the period of availability of funds.

(3) Changes in key persons in cases where specified in an application or a grant award. In research
projects, a change in the project director or principal investigator shall always require approval unless
waived by the awarding agency.

(4) Under nonconstruction projects, contracting out, subgranting (if authorized by law) or otherwise
obtaining the services of a third party to perform activities which are central to the purposes of the award.
This approval requirement is in addition to the approval requirements of §80.36 but does not apply to the
procurement of equipment, supplies, and general support services.

(e) Additional prior approval requirements. The awarding agency may not require prior approval for any
budget revision which is not described in paragraph (c) of this section.

(f) Requesting prior approval. (1) A request for prior approval of any budget revision will be in the same
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budget formal the grantee used in its application and shall be accompanied by a narrative justification for
the proposed revision.

(2) A request for a prior approval under the applicable Federal cost principles (see §80.22) may be made
by letter.

(3) A request by a subgrantee for prior approval will be addressed in writing to the grantee. The grantee
will promptly review such request and shall approve or disapprove the request in writing. A grantee will not
approve any budget or project revision which is inconsistent with the purpose or terms and conditions of
the Federal grant to the grantee. If the revision, requested by the subgrantee would result in a change to
the grantee's approved project which requires Federal prior approval, the grantee will obtain the Federal
agency's approval before approving the subgrantee's request.

(Approved by the Office of Management and Budget under control number 1880-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988]
§ 80.31 Real property.

(a) Title. Subject to the obligations and conditions set forth in this section, title to real property acquired
under a grant or subgrant will vest upon acquisition in the grantee or subgrantee respectively.

(b) Use. Except as otherwise provided by Federal statutes, real property will be used for the originally
authorized purposes as long as needed for that purposes, and the grantee or subgrantee shall not dispose
of or encumber its title or other interests.

(c) Disposition. When real property is no longer needed for the originally authorized purpose, the grantee
or subgrantee will request disposition instructions from the awarding agency. The instructions will provide
for one of the following alternatives:

(1) Retention of title. Retain title after compensating the awarding agency. The amount paid to the
awarding agency will be computed by applying the awarding agency's percentage of participation in the
cost of the original purchase to the fair market value of the property. However, in those situations where a
grantee or subgrantee is disposing of real property acquired with grant funds and acquiring replacement
real property under the same program, the net proceeds from the disposition may be used as an offset to
the cost of the replacement property.

(2) Sale of property. Sell the property and compensate the awarding agency. The amount due to the
awarding agency will be calculated by applying the awarding agency's percentage of participation in the
cost of the original purchase to the proceeds of the sale after deduction of any actual and reasonable
selling and fixing-up expenses. If the grant is still active, the net proceeds from sale may be offset against
the original cost of the property. When a grantee or subgrantee is directed to sell property, sales
procedures shall be followed that provide for competition to the extent practicable and result in the highest
possible return.

(3) Transfer of title. Transfer title to the awarding agency or to a third-party designated/approved by the
awarding agency. The grantee or subgrantee shall be paid an amount calculated by applying the grantee
or subgrantee's percentage of participation in the purchase of the real property to the current fair market
value of the property.

(d) The provisions of paragraph (c) of this section do not apply to disaster assistance under 20 U.S.C. 241-
1(b)—(c) and the construction provisions of the Impact Aid Program, 20 U.S.C. 631-647.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 8072, Mar. 11, 1988]
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§ 80.32 Equipment.

(a) Title. Subject to the obligations and conditions set forth in this section, title to equipment acquired
under a grant or subgrant will vest upon acquisition in the grantee or subgrantee respectively.

(b) States. A State will use, manage, and dispose of equipment acquired under a grant by the State in
accordance with State laws and procedures. Other grantees and subgrantees will follow paragraphs (c)
through (e) of this section.

(c) Use. (1) Equipment shall be used by the grantee or subgrantee in the program or project for which it
was acquired as long as needed, whether or not the project or program continues to be supported by
Federal funds. When no longer needed for the original program or project, the equipment may be used in
other activities currently or previously supported by a Federal agency.

(2) The grantee or subgrantee shall also make equipment available for use on other projects or programs
currently or previously supported by the Federal Government, providing such use will not interfere with the
work on the projects or program for which it was originally acquired. First preference for other use shall be
given to other programs or projects supported by the awarding agency. User fees should be considered if
appropriate.

(3) Notwithstanding the encouragement in §80.25(a) to earn program income, the grantee or subgrantee
must not use equipment acquired with grant funds to provide services for a fee to compete unfairly with
private companies that provide equivalent services, unless specifically permitted or contemplated by
Federal statute.

(4) When acquiring replacement equipment, the grantee or subgrantee may use the equipment to be
replaced as a trade-in or sell the property and use the proceeds to offset the cost of the replacement
property, subject to the approval of the awarding agency.

(d) Management requirements. Procedures for managing equipment (including replacement equipment),
whether acquired in whole or in part with grant funds, until disposition takes place will, as a minimum,
meet the following requirements:

(1) Property records must be maintained that include a description of the property, a serial number or
other identification number, the source of property, who holds title, the acquisition date, and cost of the
property, percentage of Federal participation in the cost of the property, the location, use and condition of
the property, and any ultimate disposition data including the date of disposal and sale price of the property.
(2) A physical inventory of the property must be taken and the results reconciled with the property records
at least once every two years.

(3) A control system must be developed to ensure adequate safeguards to prevent loss, damage, or theft
of the property. Any loss, damage, or theft shall be investigated.

(4) Adequate maintenance procedures must be developed to keep the property in good condition.

(5) If the grantee or subgrantee is authorized or required to sell the property, proper sales procedures
must be established to ensure the highest possible return.

(e) Disposition. When original or replacement equipment acquired under a grant or subgrant is no longer
needed for the original project or program or for other activities currently or previously supported by a
Federal agency, disposition of the equipment will be made as follows:

(1) Items of equipment with a current per-unit fair market value of less than $5,000 may be retained, sold
or otherwise disposed of with no further obligation to the awarding agency.

(2) Items of equipment with a current per unit fair market value in excess of $5,000 may be retained or
sold and the awarding agency shall have a right to an amount calculated by multiplying the current market
value or proceeds from sale by the awarding agency's share of the equipment.

(3) In cases where a grantee or subgrantee fails to take appropriate disposition actions, the awarding

agency may direct the grantee or subgrantee to take excess and disposition actions.
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(f) Federal equipment. In the event a grantee or subgrantee is provided federally-owned equipment:
(1) Title will remain vested in the Federal Government.

(2) Grantees or subgrantees will manage the equipment in accordance with Federal agency rules and
procedures, and submit an annual inventory listing.

(3) When the equipment is no longer needed, the grantee or subgrantee will request disposition
instructions from the Federal agency.

(g) Right to transfer title. The Federal awarding agency may reserve the right to transfer title to the Federal
Government or a third part named by the awarding agency when such a third party is otherwise eligible
under existing statutes. Such transfers shall be subject to the following standards:

(1) The property shall be identified in the grant or otherwise made known to the grantee in writing.

(2) The Federal awarding agency shall issue disposition instruction within 120 calendar days after the end
of the Federal support of the project for which it was acquired. If the Federal awarding agency fails to
issue disposition instructions within the 120 calendar-day period the grantee shall follow §80.32(e).

(3) When title to equipment is transferred, the grantee shall be paid an amount calculated by applying the
percentage of participation in the purchase to the current fair market value of the property.

(h) The provisions of paragraphs (c), (d), (e), and (g) of this section do not apply to disaster assistance
under 20 U.S.C. 241-1(b)—(c) and the construction provisions of the Impact Aid Program, 20 U.S.C. 631—
647.

(Approved by the Office of Management and Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 8072, Mar. 11, 1988; 53 FR 49143, Dec. 6,
1988]

§ 80.33 Supplies.

(a) Title. Title to supplies acquired under a grant or subgrant will vest, upon acquisition, in the grantee or
subgrantee respectively.

(b) Disposition. If there is a residual inventory of unused supplies exceeding $5,000 in total aggregate fair
market value upon termination or completion of the award, and if the supplies are not needed for any other
federally sponsored programs or projects, the grantee or subgrantee shall compensate the awarding
agency for its share.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.34 Copyrights.

The Federal awarding agency reserves a royalty-free, nonexclusive, and irrevocable license to reproduce,
publish or otherwise use, and to authorize others to use, for Federal Government purposes:

(a) The copyright in any work developed under a grant, subgrant, or contract under a grant or subgrant;
and

(b) Any rights of copyright to which a grantee, subgrantee or a contractor purchases ownership with grant
support.

(Authority: 20 U.S.C. 3474; OMB Circular A—102)

§ 80.35 Subawards to debarred and suspended parties.
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Grantees and subgrantees must not make any award or permit any award (subgrant or contract) at any
tier to any party which is debarred or suspended or is otherwise excluded from or ineligible for participation
in Federal assistance programs under Executive Order 12549, “Debarment and Suspension.”

(Authority: 20 U.S.C. 3474; OMB Circular A—102)

§ 80.36 Procurement.

(a) States. When procuring property and services under a grant, a State will follow the same policies and
procedures it uses for procurements from its non-Federal funds. The State will ensure that every purchase
order or other contract includes any clauses required by Federal statutes and executive orders and their
implementing regulations. Other grantees and subgrantees will follow paragraphs (b) through (i) in this
section.

(b) Procurement standards. (1) Grantees and subgrantees will use their own procurement procedures
which reflect applicable State and local laws and regulations, provided that the procurements conform to
applicable Federal law and the standards identified in this section.

(2) Grantees and subgrantees will maintain a contract administration system which ensures that
contractors perform in accordance with the terms, conditions, and specifications of their contracts or
purchase orders.

(3) Grantees and subgrantees will maintain a written code of standards of conduct governing the
performance of their employees engaged in the award and administration of contracts. No employee,
officer or agent of the grantee or subgrantee shall participate in selection, or in the award or administration
of a contract supported by Federal funds if a conflict of interest, real or apparent, would be involved. Such
a conflict would arise when:

(i) The employee, officer or agent,

(i) Any member of his immediate family,

(iii) His or her partner, or

(iv) An organization which employs, or is about to employ, any of the above, has a financial or other
interest in the firm selected for award. The grantee's or subgrantee's officers, employees or agents will
neither solicit nor accept gratuities, favors or anything of monetary value from contractors, potential
contractors, or parties to subagreements. Grantee and subgrantees may set minimum rules where the
financial interest is not substantial or the gift is an unsolicited item of nominal intrinsic value. To the extent
permitted by State or local law or regulations, such standards or conduct will provide for penalties,
sanctions, or other disciplinary actions for violations of such standards by the grantee's and subgrantee's
officers, employees, or agents, or by contractors or their agents. The awarding agency may in regulation
provide additional prohibitions relative to real, apparent, or potential conflicts of interest.

(4) Grantee and subgrantee procedures will provide for a review of proposed procurements to avoid
purchase of unnecessary or duplicative items. Consideration should be given to consolidating or breaking
out procurements to obtain a more economical purchase. Where appropriate, an analysis will be made of
lease versus purchase alternatives, and any other appropriate analysis to determine the most economical
approach.

(5) To foster greater economy and efficiency, grantees and subgrantees are encouraged to enter into
State and local intergovernmental agreements for procurement or use of common goods and services.
(6) Grantees and subgrantees are encouraged to use Federal excess and surplus property in lieu of
purchasing new equipment and property whenever such use is feasible and reduces project costs.

(7) Grantees and subgrantees are encouraged to use value engineering clauses in contracts for
construction projects of sufficient size to offer reasonable opportunities for cost reductions. Value
engineering is a systematic and creative analysis of each contract item or task to ensure that its essential

function is provided at the overall lower cost.
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(8) Grantees and subgrantees will make awards only to responsible contractors possessing the ability to
perform successfully under the terms and conditions of a proposed procurement. Consideration will be
given to such matters as contractor integrity, compliance with public policy, record of past performance,
and financial and technical resources.

(9) Grantees and subgrantees will maintain records sufficient to detail the significant history of a
procurement. These records will include, but are not necessarily limited to the following: rationale for the
method of procurement, selection of contract type, contractor selection or rejection, and the basis for the
contract price.

(10) Grantees and subgrantees will use time and material type contracts only:

(i) After a determination that no other contract is suitable, and

(ii) If the contract includes a ceiling price that the contractor exceeds at its own risk.

(11) Grantees and subgrantees alone will be responsible, in accordance with good administrative practice
and sound business judgment, for the settlement of all contractual and administrative issues arising out of
procurements. These issues include, but are not limited to source evaluation, protests, disputes, and
claims. These standards do not relieve the grantee or subgrantee of any contractual responsibilities under
its contracts. Federal agencies will not substitute their judgment for that of the grantee or subgrantee
unless the matter is primarily a Federal concern. Violations of law will be referred to the local, State, or
Federal authority having proper jurisdiction.

(12) Grantees and subgrantees will have protest procedures to handle and resolve disputes relating to
their procurements and shall in all instances disclose information regarding the protest to the awarding
agency. A protestor must exhaust all administrative remedies with the grantee and subgrantee before
pursuing a protest with the Federal agency. Reviews of protests by the Federal agency will be limited to:
(i) Violations of Federal law or regulations and the standards of this section (violations of State or local law
will be under the jurisdiction of State or local authorities) and

(i) Violations of the grantee's or subgrantee's protest procedures for failure to review a complaint or
protest. Protests received by the Federal agency other than those specified above will be referred to the
grantee or subgrantee.

(c) Competition. (1) All procurement transactions will be conducted in a manner providing full and open
competition consistent with the standards of §80.36. Some of the situations considered to be restrictive of
competition include but are not limited to:

(i) Placing unreasonable requirements on firms in order for them to qualify to do business,

(i) Requiring unnecessary experience and excessive bonding,

(iif) Noncompetitive pricing practices between firms or between affiliated companies,

(iv) Noncompetitive awards to consultants that are on retainer contracts,

(v) Organizational conflicts of interest,

(vi) Specifying only a “brand name” product instead of allowing “an equal” product to be offered and
describing the performance of other relevant requirements of the procurement, and

(vii) Any arbitrary action in the procurement process.

(2) Grantees and subgrantees will conduct procurements in a manner that prohibits the use of statutorily
or administratively imposed in-State or local geographical preferences in the evaluation of bids or
proposals, except in those cases where applicable Federal statutes expressly mandate or encourage
geographic preference. Nothing in this section preempts State licensing laws. When contracting for
architectural and engineering (A/E) services, geographic location may be a selection criteria provided its
application leaves an appropriate number of qualified firms, given the nature and size of the project, to
compete for the contract.

(3) Grantees will have written selection procedures for procurement transactions. These procedures will
ensure that all solicitations:

(i) Incorporate a clear and accurate description of the technical requirements for the material, product, or
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service to be procured. Such description shall not, in competitive procurements, contain features which
unduly restrict competition. The description may include a statement of the qualitative nature of the
material, product or service to be procured, and when necessary, shall set forth those minimum essential
characteristics and standards to which it must conform if it is to satisfy its intended use. Detailed product
specifications should be avoided if at all possible. When it is impractical or uneconomical to make a clear
and accurate description of the technical requirements, a “brand name or equal”’ description may be used
as a means to define the performance or other salient requirements of a procurement. The specific
features of the named brand which must be met by offerors shall be clearly stated; and

(i) Identify all requirements which the offerors must fulfill and all other factors to be used in evaluating bids
or proposals.

(4) Grantees and subgrantees will ensure that all prequalified lists of persons, firms, or products which are
used in acquiring goods and services are current and include enough qualified sources to ensure
maximum open and free competition. Also, grantees and subgrantees will not preclude potential bidders
from qualifying during the solicitation period.

(d) Methods of procurement to be followed —(1) Procurement by small purchase procedures. Small
purchase procedures are those relatively simple and informal procurement methods for securing services,
supplies, or other property that do not cost more than the simplified acquisition threshold fixed at 41 U.S.
C. 403(11) (currently set at $100,000). If small purchase procedures are used, price or rate quotations
shall be obtained from an adequate number of qualified sources.

(2) Procurement by sealed bids (formal advertising). Bids are publicly solicited and a firm-fixed-price
contract (lump sum or unit price) is awarded to the responsible bidder whose bid, conforming with all the
material terms and conditions of the invitation for bids, is the lowest in price. The sealed bid method is the
preferred method for procuring construction, if the conditions in §80.36(d)(2)(i) apply.

(i) In order for sealed bidding to be feasible, the following conditions should be present:

(A) A complete, adequate, and realistic specification or purchase description is available;

(B) Two or more responsible bidders are willing and able to compete effectively and for the business; and
(C) The procurement lends itself to a firm fixed price contract and the selection of the successful bidder
can be made principally on the basis of price.

(ii) If sealed bids are used, the following requirements apply:

(A) The invitation for bids will be publicly advertised and bids shall be solicited from an adequate number
of known suppliers, providing them sufficient time prior to the date set for opening the bids;

(B) The invitation for bids, which will include any specifications and pertinent attachments, shall define the
items or services in order for the bidder to properly respond;

(C) All bids will be publicly opened at the time and place prescribed in the invitation for bids;

(D) A firm fixed-price contract award will be made in writing to the lowest responsive and responsible
bidder. Where specified in bidding documents, factors such as discounts, transportation cost, and life
cycle costs shall be considered in determining which bid is lowest. Payment discounts will only be used to
determine the low bid when prior experience indicates that such discounts are usually taken advantage of;
and

(E) Any or all bids may be rejected if there is a sound documented reason.

(3) Procurement by competitive proposals. The technique of competitive proposals is normally conducted
with more than one source submitting an offer, and either a fixed-price or cost-reimbursement type
contract is awarded. It is generally used when conditions are not appropriate for the use of sealed bids. If
this method is used, the following requirements apply:

(i) Requests for proposals will be publicized and identify all evaluation factors and their relative
importance. Any response to publicized requests for proposals shall be honored to the maximum extent
practical;

(ii) Proposals will be solicited from an adequate number of qualified sources;
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(iii) Grantees and subgrantees will have a method for conducting technical evaluations of the proposals
received and for selecting awardees;

(iv) Awards will be made to the responsible firm whose proposal is most advantageous to the program,
with price and other factors considered; and

(v) Grantees and subgrantees may use competitive proposal procedures for qualifications-based
procurement of architectural/engineering (A/E) professional services whereby competitors' qualifications
are evaluated and the most qualified competitor is selected, subject to negotiation of fair and reasonable
compensation. The method, where price is not used as a selection factor, can only be used in
procurement of A/E professional services. It cannot be used to purchase other types of services though A/
E firms are a potential source to perform the proposed effort.

(4) Procurement by noncompetitive proposals is procurement through solicitation of a proposal from only
one source, or after solicitation of a number of sources, competition is determined inadequate.

(i) Procurement by noncompetitive proposals may be used only when the award of a contract is infeasible
under small purchase procedures, sealed bids or competitive proposals and one of the following
circumstances applies:

(A) The item is available only from a single source;

(B) The public exigency or emergency for the requirement will not permit a delay resulting from
competitive solicitation;

(C) The awarding agency authorizes noncompetitive proposals; or

(D) After solicitation of a number of sources, competition is determined inadequate.

(i) Cost analysis, i.e., verifying the proposed cost data, the projections of the data, and the evaluation of
the specific elements of costs and profits, is required.

(iii) Grantees and subgrantees may be required to submit the proposed procurement to the awarding
agency for pre-award review in accordance with paragraph (g) of this section.

(e) Contracting with small and minority firms, women's business enterprise and labor surplus area firms.
(1) The grantee and subgrantee will take all necessary affirmative steps to assure that minority firms,
women's business enterprises, and labor surplus area firms are used when possible.

(2) Affirmative steps shall include:

(i) Placing qualified small and minority businesses and women's business enterprises on solicitation lists;
(i) Assuring that small and minority businesses, and women's business enterprises are solicited whenever
they are potential sources;

(iii) Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit
maximum participation by small and minority business, and women's business enterprises;

(iv) Establishing delivery schedules, where the requirement permits, which encourage participation by
small and minority business, and women's business enterprises;

(v) Using the services and assistance of the Small Business Administration, and the Minority Business
Development Agency of the Department of Commerce; and

(vi) Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps listed in
paragraphs (e)(2) (i) through (v) of this section.

(f) Contract cost and price. (1) Grantees and subgrantees must perform a cost or price analysis in
connection with every procurement action including contract modifications. The method and degree of
analysis is dependent on the facts surrounding the particular procurement situation, but as a starting point,
grantees must make independent estimates before receiving bids or proposals. A cost analysis must be
performed when the offeror is required to submit the elements of his estimated cost, e.g., under
professional, consulting, and architectural engineering services contracts. A cost analysis will be
necessary when adequate price competition is lacking, and for sole source procurements, including
contract modifications or change orders, unless price reasonableness can be established on the basis of a
catalog or market price of a commercial product sold in substantial quantities to the general public or
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based on prices set by law or regulation. A price analysis will be used in all other instances to determine
the reasonableness of the proposed contract price.

(2) Grantees and subgrantees will negotiate profit as a separate element of the price for each contract in
which there is no price competition and in all cases where cost analysis is performed. To establish a fair
and reasonable profit, consideration will be given to the complexity of the work to be performed, the risk
borne by the contractor, the contractor's investment, the amount of subcontracting, the quality of its record
of past performance, and industry profit rates in the surrounding geographical area for similar work.

(3) Costs or prices based on estimated costs for contracts under grants will be allowable only to the extent
that costs incurred or cost estimates included in negotiated prices are consistent with Federal cost
principles (see §80.22). Grantees may reference their own cost principles that comply with the applicable
Federal cost principles.

(4) The cost plus a percentage of cost and percentage of construction cost methods of contracting shall
not be used.

(g) Awarding agency review. (1) Grantees and subgrantees must make available, upon request of the
awarding agency, technical specifications on proposed procurements where the awarding agency believes
such review is needed to ensure that the item and/or service specified is the one being proposed for
purchase. This review generally will take place prior to the time the specification is incorporated into a
solicitation document. However, if the grantee or subgrantee desires to have the review accomplished
after a solicitation has been developed, the awarding agency may still review the specifications, with such
review usually limited to the technical aspects of the proposed purchase.

(2) Grantees and subgrantees must on request make available for awarding agency pre-award review
procurement documents, such as requests for proposals or invitations for bids, independent cost
estimates, etc. when:

(i) A grantee's or subgrantee's procurement procedures or operation fails to comply with the procurement
standards in this section; or

(ii) The procurement is expected to exceed the simplified acquisition threshold and is to be awarded
without competition or only one bid or offer is received in response to a solicitation; or

(iii) The procurement, which is expected to exceed the simplified acquisition threshold, specifies a “brand
name” product; or

(iv) The proposed award is more than the simplified acquisition threshold and is to be awarded to other
than the apparent low bidder under a sealed bid procurement; or

(v) A proposed contract modification changes the scope of a contract or increases the contract amount by
more than the simplified acquisition threshold.

(3) A grantee or subgrantee will be exempt from the pre-award review in paragraph (g)(2) of this section if
the awarding agency determines that its procurement systems comply with the standards of this section.
(i) A grantee or subgrantee may request that its procurement system be reviewed by the awarding agency
to determine whether its system meets these standards in order for its system to be certified. Generally,
these reviews shall occur where there is a continuous high-dollar funding, and third-party contracts are
awarded on a regular basis.

(ii) A grantee or subgrantee may self-certify its procurement system. Such self-certification shall not limit
the awarding agency's right to survey the system. Under a self-certification procedure, awarding agencies
may wish to rely on written assurances from the grantee or subgrantee that it is complying with these
standards. A grantee or subgrantee will cite specific procedures, regulations, standards, etc., as being in
compliance with these requirements and have its system available for review.

(h) Bonding requirements. For construction or facility improvement contracts or subcontracts exceeding
the simplified acquisition threshold, the awarding agency may accept the bonding policy and requirements
of the grantee or subgrantee provided the awarding agency has made a determination that the awarding
agency's interest is adequately protected. If such a determination has not been made, the minimum
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requirements shall be as follows:

(1) A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid guarantee” shall
consist of a firm commitment such as a bid bond, certified check, or other negotiable instrument
accompanying a bid as assurance that the bidder will, upon acceptance of his bid, execute such
contractual documents as may be required within the time specified.

(2) A performance bond on the part of the contractor for 100 percent of the contract price. A “performance
bond” is one executed in connection with a contract to secure fulfillment of all the contractor's obligations
under such contract.

(3) A payment bond on the part of the contractor for 100 percent of the contract price. A “payment bond” is
one executed in connection with a contract to assure payment as required by law of all persons supplying
labor and material in the execution of the work provided for in the contract.

(i) Contract provisions. A grantee's and subgrantee's contracts must contain provisions in paragraph (i) of
this section. Federal agencies are permitted to require changes, remedies, changed conditions, access
and records retention, suspension of work, and other clauses approved by the Office of Federal
Procurement Policy.

(1) Administrative, contractual, or legal remedies in instances where contractors violate or breach contract
terms, and provide for such sanctions and penalties as may be appropriate. (Contracts more than the
simplified acquisition threshold)

(2) Termination for cause and for convenience by the grantee or subgrantee including the manner by
which it will be effected and the basis for settlement. (All contracts in excess of $10,000)

(3) Compliance with Executive Order 11246 of September 24, 1965, entitled “Equal Employment
Opportunity,” as amended by Executive Order 11375 of October 13, 1967, and as supplemented in
Department of Labor regulations (41 CFR chapter 60). (All construction contracts awarded in excess of
$10,000 by grantees and their contractors or subgrantees)

(4) Compliance with the Copeland “Anti-Kickback” Act (18 U.S.C. 874) as supplemented in Department of
Labor regulations (29 CFR part 3). (All contracts and subgrants for construction or repair)

(5) Compliance with the Davis-Bacon Act (40 U.S.C. 276a to 276a-7) as supplemented by Department of
Labor regulations (29 CFR part 5). (Construction contracts in excess of $2000 awarded by grantees and
subgrantees when required by Federal grant program legislation)

(6) Compliance with sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.
C. 327-330) as supplemented by Department of Labor regulations (29 CFR part 5). (Construction
contracts awarded by grantees and subgrantees in excess of $2000, and in excess of $2500 for other
contracts which involve the employment of mechanics or laborers)

(7) Notice of awarding agency requirements and regulations pertaining to reporting.

(8) Notice of awarding agency requirements and regulations pertaining to patent rights with respect to any
discovery or invention which arises or is developed in the course of or under such contract.

(9) Awarding agency requirements and regulations pertaining to copyrights and rights in data.

(10) Access by the grantee, the subgrantee, the Federal grantor agency, the Comptroller General of the
United States, or any of their duly authorized representatives to any books, documents, papers, and
records of the contractor which are directly pertinent to that specific contract for the purpose of making
audit, examination, excerpts, and transcriptions.

(11) Retention of all required records for three years after grantees or subgrantees make final payments
and all other pending matters are closed.

(12) Compliance with all applicable standards, orders, or requirements issued under section 306 of the
Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order
11738, and Environmental Protection Agency regulations (40 CFR part 15). (Contracts, subcontracts, and
subgrants of amounts in excess of $100,000)

(13) Mandatory standards and policies relating to energy efficiency which are contained in the state
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energy conservation plan issued in compliance with the Energy Policy and Conservation Act (Pub. L. 94—
163, 89 Stat. 871).

(j) Contracting with faith-based organizations. (1)(i) A faith-based organization is eligible to contract with
grantees and subgrantees, including States, on the same basis as any other private organization, with
respect to contracts for which such other organizations are eligible.

(ii) In the selection of goods and services providers, grantees and subgrantees, including States, shall not
discriminate for or against a private organization on the basis of the organization's religious character or
affiliation.

(2) The provisions of §§75.532 and 76.532 applicable to grantees and subgrantees apply to a faith-based
organization that contracts with a grantee or subgrantee, including a State, unless the faith-based
organization is selected as a result of the genuine and independent private choices of individual
beneficiaries of the program and provided the organization otherwise satisfies the requirements of the
program.

(3) A private organization that engages in inherently religious activities, such as religious worship,
instruction, or proselytization, must offer those services separately in time or location from any programs
or services supported by a contract with a grantee or subgrantee, including a State, and participation in
any such inherently religious activities by beneficiaries of the programs supported by the contract must be
voluntary, unless the organization is selected as a result of the genuine and independent private choices
of individual beneficiaries of the program and provided the organization otherwise satisfies the
requirements of the program.

(4)(i) A faith-based organization that contracts with a grantee or subgrantee, including a State, may retain
its independence, autonomy, right of expression, religious character, and authority over its governance.
(ii) A faith-based organization may, among other things—

(A) Retain religious terms in its name;

(B) Continue to carry out its mission, including the definition, development, practice, and expression of its
religious beliefs;

(C) Use its facilities to provide services without removing or altering religious art, icons, scriptures, or other
symbols from these facilities;

(D) Select its board members and otherwise govern itself on a religious basis; and

(E) Include religious references in its mission statement and other chartering or governing documents.

(5) A private organization that contracts with a grantee or subgrantee, including a State, shall not
discriminate against a beneficiary or prospective beneficiary in the provision of program services on the
basis of religion or religious belief.

(6) A religious organization's exemption from the Federal prohibition on employment discrimination on the
basis of religion, in section 702(a) of the Civil Rights Act of 1964, 42 U.S.C. 2000e-1, is not forfeited when
the organization contracts with a grantee or subgrantee.

(Approved by the Office of Management and Budget under control number 1880—-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A—102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988; 60 FR 19639, 19643,
Apr. 19, 1995; 69 FR 31711, June 4, 2004]

§ 80.37 Subgrants.

(a) States. States shall follow state law and procedures when awarding and administering subgrants

(whether on a cost reimbursement or fixed amount basis) of financial assistance to local and Indian tribal
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governments. States shall:

(1) Ensure that every subgrant includes any clauses required by Federal statute and executive orders and
their implementing regulations;

(2) Ensure that subgrantees are aware of requirements imposed upon them by Federal statute and
regulation;

(3) Ensure that a provision for compliance with §80.42 is placed in every cost reimbursement subgrant; and
(4) Conform any advances of grant funds to subgrantees substantially to the same standards of timing and
amount that apply to cash advances by Federal agencies.

(b) All other grantees. All other grantees shall follow the provisions of this part which are applicable to
awarding agencies when awarding and administering subgrants (whether on a cost reimbursement or
fixed amount basis) of financial assistance to local and Indian tribal governments. Grantees shall:

(1) Ensure that every subgrant includes a provision for compliance with this part;

(2) Ensure that every subgrant includes any clauses required by Federal statute and executive orders and
their implementing regulations; and

(3) Ensure that subgrantees are aware of requirements imposed upon them by Federal statutes and
regulations.

(c) Exceptions. By their own terms, certain provisions of this part do not apply to the award and
administration of subgrants:

(1) Section 80.10;

(2) Section 80.11;

(3) The letter-of-credit procedures specified in Treasury Regulations at 31 CFR part 205, cited in §80.21;
and

(4) Section 80.50.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
Reports, Records Retention, and Enforcement
§ 80.40 Monitoring and reporting program performance.

(a) Monitoring by grantees. Grantees are responsible for managing the day-to-day operations of grant and
subgrant supported activities. Grantees must monitor grant and subgrant supported activities to assure
compliance with applicable Federal requirements and that performance goals are being achieved. Grantee
monitoring must cover each program, function or activity.

(b) Nonconstruction performance reports. The Federal agency may, if it decides that performance
information available from subsequent applications contains sufficient information to meet its
programmatic needs, require the grantee to submit a performance report only upon expiration or
termination of grant support. Unless waived by the Federal agency this report will be due on the same
date as the final Financial Status Report.

(1) Grantees shall submit annual performance reports unless the awarding agency requires quarterly or
semi-annual reports. However, performance reports will not be required more frequently than quarterly.
Annual reports shall be due 90 days after the grant year, quarterly or semi-annual reports shall be due 30
days after the reporting period. The final performance report will be due 90 days after the expiration or
termination of grant support. If a justified request is submitted by a grantee, the Federal agency may
extend the due date for any performance report. Additionally, requirements for unnecessary performance
reports may be waived by the Federal agency.

(2) Performance reports will contain, for each grant, brief information on the following:

(i) A comparison of actual accomplishments to the objectives established for the period. Where the output
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of the project can be quantified, a computation of the cost per unit of output may be required if that
information will be useful.

(i) The reasons for slippage if established objectives were not met.

(iif) Additional pertinent information including, when appropriate, analysis and explanation of cost overruns
or high unit costs.

(3) Grantees will not be required to submit more than the original and two copies of performance reports.
(4) Grantees will adhere to the standards in this section in prescribing performance reporting requirements
for subgrantees.

(c) Construction performance reports. For the most part, on-site technical inspections and certified
percentage-of-completion data are relied on heavily by Federal agencies to monitor progress under
construction grants and subgrants. The Federal agency will require additional formal performance reports
only when considered necessary, and never more frequently than quarterly.

(d) Significant developments. Events may occur between the scheduled performance reporting dates
which have significant impact upon the grant or subgrant supported activity. In such cases, the grantee
must inform the Federal agency as soon as the following types of conditions become known:

(1) Problems, delays, or adverse conditions which will materially impair the ability to meet the objective of
the award. This disclosure must include a statement of the action taken, or contemplated, and any
assistance needed to resolve the situation.

(2) Favorable developments which enable meeting time schedules and objectives sooner or at less cost
than anticipated or producing more beneficial results than originally planned.

(e) Federal agencies may make site visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal agencies may waive any performance report required by this part if
not needed.

(2) The grantee may waive any performance report from a subgrantee when not needed. The grantee may
extend the due date for any performance report from a subgrantee if the grantee will still be able to meet
its performance reporting obligations to the Federal agency.

(Approved by the Office of Management and Budget under control number 1880-0517)

(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988]
§ 80.41 Financial reporting.

(a) General. (1) Except as provided in paragraphs (a) (2) and (5) of this section, grantees will use only the
forms specified in paragraphs (a) through (e) of this section, and such supplementary or other forms as
may from time to time be authorized by OMB, for:

(i) Submitting financial reports to Federal agencies, or

(i) Requesting advances or reimbursements when letters of credit are not used.

(2) Grantees need not apply the forms prescribed in this section in dealing with their subgrantees.
However, grantees shall not impose more burdensome requirements on subgrantees.

(3) Grantees shall follow all applicable standard and supplemental Federal agency instructions approved
by OMB to the extend required under the Paperwork Reduction Act of 1980 for use in connection with
forms specified in paragraphs (b) through (e) of this section. Federal agencies may issue substantive
supplementary instructions only with the approval of OMB. Federal agencies may shade out or instruct the
grantee to disregard any line item that the Federal agency finds unnecessary for its decisionmaking
purposes.

(4) Grantees will not be required to submit more than the original and two copies of forms required under
77



PART 80—UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GR...OPERATIVEAGREEMENTS TO STATE AND LOCAL GOVERNMENTS

this part.

(5) Federal agencies may provide computer outputs to grantees to expedite or contribute to the accuracy
of reporting. Federal agencies may accept the required information from grantees in machine usable
format or computer printouts instead of prescribed forms.

(6) Federal agencies may waive any report required by this section if not needed.

(7) Federal agencies may extend the due date of any financial report upon receiving a justified request
from a grantee.

(b) Financial Status Report —(1) Form. Grantees will use Standard Form 269 or 269A, Financial Status
Report, to report the status of funds for all nonconstruction grants and for construction grants when
required in accordance with §80.41(e)(2)(iii).

(2) Accounting basis. Each grantee will report program outlays and program income on a cash or accrual
basis as prescribed by the awarding agency. If the Federal agency requires accrual information and the
grantee's accounting records are not normally kept on the accural basis, the grantee shall not be required
to convert its accounting system but shall develop such accrual information through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency may prescribe the frequency of the report for each project or program.
However, the report will not be required more frequently than quarterly. If the Federal agency does not
specify the frequency of the report, it will be submitted annually. A final report will be required upon
expiration or termination of grant support.

(4) Due date. When reports are required on a quarterly or semiannual basis, they will be due 30 days after
the reporting period. When required on an annual basis, they will be due 90 days after the grant year.
Final reports will be due 90 days after the expiration or termination of grant support.

(c) Federal Cash Transactions Report —(1) Form. (i) For grants paid by letter or credit, Treasury check
advances or electronic transfer of funds, the grantee will submit the Standard Form 272, Federal Cash
Transactions Report, and when necessary, its continuation sheet, Standard Form 272a, unless the terms
of the award exempt the grantee from this requirement.

(i) These reports will be used by the Federal agency to monitor cash advanced to grantees and to obtain
disbursement or outlay information for each grant from grantees. The format of the report may be adapted
as appropriate when reporting is to be accomplished with the assistance of automatic data processing
equipment provided that the information to be submitted is not changed in substance.

(2) Forecasts of Federal cash requirements. Forecasts of Federal cash requirements may be required in
the “Remarks” section of the report.

(3) Cash in hands of subgrantees. When considered necessary and feasible by the Federal agency,
grantees may be required to report the amount of cash advances in excess of three days' needs in the
hands of their subgrantees or contractors and to provide short narrative explanations of actions taken by
the grantee to reduce the excess balances.

(4) Frequency and due date. Grantees must submit the report no later than 15 working days following the
end of each quarter. However, where an advance either by letter of credit or electronic transfer of funds is
authorized at an annualized rate of one million dollars or more, the Federal agency may require the report
to be submitted within 15 working days following the end of each month.

(d) Request for advance or reimbursement —(1) Advance payments. Requests for Treasury check
advance payments will be submitted on Standard Form 270, Request for Advance or Reimbursement.
(This form will not be used for drawdowns under a letter of credit, electronic funds transfer or when
Treasury check advance payments are made to the grantee automatically on a predetermined basis.)

(2) Reimbursements. Requests for reimbursement under nonconstruction grants will also be submitted on
Standard Form 270. (For reimbursement requests under construction grants, see paragraph (e)(1) of this
section.)

(3) The frequency for submitting payment requests is treated in §80.41(b)(3).

78



PART 80—UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GR...OPERATIVEAGREEMENTS TO STATE AND LOCAL GOVERNMENTS

(e) Outlay report and request for reimbursement for construction programs —(1) Grants that support
construction activities paid by reimbursement method. (i) Requests for reimbursement under construction
grants will be submitted on Standard Form 271, Outlay Report and Request for Reimbursement for
Construction Programs. Federal agencies may, however, prescribe the Request for Advance or
Reimbursement form, specified in §80.41(d), instead of this form.

(i) The frequency for submitting reimbursement requests is treated in §80.41(b)(3).

(2) Grants that support construction activities paid by letter of credit, electronic funds transfer or Treasury
check advance. (i) When a construction grant is paid by letter of credit, electronic funds transfer or
Treasury check advances, the grantee will report its outlays to the Federal agency using Standard Form
271, Outlay Report and Request for Reimbursement for Construction Programs. The Federal agency will
provide any necessary special instruction. However, frequency and due date shall be governed by §80.41
(b) (3) and (4).

(i) When a construction grant is paid by Treasury check advances based on periodic requests from the
grantee, the advances will be requested on the form specified in §80.41(d).

(iif) The Federal agency may substitute the Financial Status Report specified in §80.41(b) for the Outlay
Report and Request for Reimbursement for Construction Programs.

(3) Accounting basis. The accounting basis for the Outlay Report and Request for Reimbursement for
Construction Programs shall be governed by §80.41(b)(2).

(Approved by the Office of Management and Budget under control number 1880-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A-102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988]
§ 80.42 Retention and access requirements for records.

(a) Applicability. (1) This section applies to all financial and programmatic records, supporting documents,
statistical records, and other records of grantees or subgrantees which are:

(i) Required to be maintained by the terms of this part, program regulations or the grant agreement, or

(i) Otherwise reasonably considered as pertinent to program regulations or the grant agreement.

(2) This section does not apply to records maintained by contractors or subcontractors. For a requirement
to place a provision concerning records in certain kinds of contracts, see §80.36(i)(10).

(b) Length of retention period. (1) Except as otherwise provided, records must be retained for three years
from the starting date specified in paragraph (c) of this section.

(2) If any litigation, claim, negotiation, audit or other action involving the records has been started before
the expiration of the 3-year period, the records must be retained until completion of the action and
resolution of all issues which arise from it, or until the end of the regular 3-year period, whichever is later.
(3) To avoid duplicate recordkeeping, awarding agencies may make special arrangements with grantees
and subgrantees to retain any records which are continuously needed for joint use. The awarding agency
will request transfer of records to its custody when it determines that the records possess long-term
retention value. When the records are transferred to or maintained by the Federal agency, the 3-year
retention requirement is not applicable to the grantee or subgrantee.

(4) A recipient that receives funds under a program subject to 20 U.S.C. 1232f (section 437 of the General
Education Provisions Act) shall retain records for a minimum of three years after the starting date specified
in paragraph (c) of this section.

(c) Starting date of retention period —(1) General. When grant support is continued or renewed at annual

or other intervals, the retention period for the records of each funding period starts on the day the grantee
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or subgrantee submits to the awarding agency its single or last expenditure report for that period.
However, if grant support is continued or renewed quarterly, the retention period for each year's records
starts on the day the grantee submits its expenditure report for the last quarter of the Federal fiscal year.
In all other cases, the retention period starts on the day the grantee submits its final expenditure report. If
an expenditure report has been waived, the retention period starts on the day the report would have been
due.

(2) Real property and equipment records. The retention period for real property and equipment records
starts from the date of the disposition or replacement or transfer at the direction of the awarding agency.
(3) Records for income transactions after grant or subgrant support. In some cases grantees must report
income after the period of grant support. Where there is such a requirement, the retention period for the
records pertaining to the earning of the income starts from the end of the grantee's fiscal year in which the
income is earned.

(4) Indirect cost rate proposals, cost allocations plans, etc. This paragraph applies to the following types of
documents, and their supporting records: indirect cost rate computations or proposals, cost allocation
plans, and any similar accounting computations of the rate at which a particular group of costs is
chargeable (such as computer usage chargeback rates or composite fringe benefit rates).

(i) If submitted for negotiation. If the proposal, plan, or other computation is required to be submitted to the
Federal Government (or to the grantee) to form the basis for negotiation of the rate, then the 3-year
retention period for its supporting records starts from the date of such submission.

(i) If not submitted for negotiation. If the proposal, plan, or other computation is not required to be
submitted to the Federal Government (or to the grantee) for negotiation purposes, then the 3-year
retention period for the proposal plan, or computation and its supporting records starts from end of the
fiscal year (or other accounting period) covered by the proposal, plan, or other computation.

(d) Substitution of microfilm. Copies made by microfilming, photocopying, or similar methods may be
substituted for the original records.

(e) Access to records —(1) Records of grantees and subgrantees. The awarding agency and the
Comptroller General of the United States, or any of their authorized representatives, shall have the right of
access to any pertinent books, documents, papers, or other records of grantees and subgrantees which
are pertinent to the grant, in order to make audits, examinations, excerpts, and transcripts.

(2) Expiration of right of access. The rights of access in this section must not be limited to the required
retention period but shall last as long as the records are retained.

(f) Restrictions on public access. The Federal Freedom of Information Act (5 U.S.C. 552) does not apply to
records Unless required by Federal, State, or local law, grantees and subgrantees are not required to
permit public access to their records.

(Approved by the Office of Management and Budget under control number 1880-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A—102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 8072, Mar. 11, 1988; 53 FR 49143, Dec. 6,
1988; 64 FR 50392, Sept. 16, 1999]

§ 80.43 Enforcement.

(a) Remedies for noncompliance. If a grantee or subgrantee materially fails to comply with any term of an
award, whether stated in a Federal statute or regulation, an assurance, in a State plan or application, a
notice of award, or elsewhere, the awarding agency may take one or more of the following actions, as

appropriate in the circumstances:
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(1) Temporarily withhold cash payments pending correction of the deficiency by the grantee or subgrantee
or more severe enforcement action by the awarding agency,

(2) Disallow (that is, deny both use of funds and matching credit for) all or part of the cost of the activity or
action not in compliance,

(3) Wholly or partly suspend or terminate the current award for the grantee's or subgrantee's program,

(4) Withhold further awards for the program, or

(5) Take other remedies that may be legally available.

(b) Hearings, appeals. In taking an enforcement action, the awarding agency will provide the grantee or
subgrantee an opportunity for such hearing, appeal, or other administrative proceeding to which the
grantee or subgrantee is entitled under any statute or regulation applicable to the action involved.

(c) Effects of suspension and termination. Costs of grantee or subgrantee resulting from obligations
incurred by the grantee or subgrantee during a suspension or after termination of an award are not
allowable unless the awarding agency expressly authorizes them in the notice of suspension or
termination or subsequently. Other grantee or subgrantee costs during suspension or after termination
which are necessary and not reasonably avoidable are allowable if:

(1) The costs result from obligations which were properly incurred by the grantee or subgrantee before the
effective date of suspension or termination, are not in anticipation of it, and, in the case of a termination,
are noncancellable, and,

(2) The costs would be allowable if the award were not suspended or expired normally at the end of the
funding period in which the termination takes effect.

(d) Relationship to debarment and suspension. The enforcement remedies identified in this section,
including suspension and termination, do not preclude grantee or subgrantee from being subject to
“‘Debarment and Suspension” under E.O. 12549 (see §80.35).

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.44 Termination for convenience.

Except as provided in §80.43 awards may be terminated in whole or in part only as follows:

(a) By the awarding agency with the consent of the grantee or subgrantee in which case the two parties
shall agree upon the termination conditions, including the effective date and in the case of partial
termination, the portion to be terminated, or

(b) By the grantee or subgrantee upon written notification to the awarding agency, setting forth the
reasons for such termination, the effective date, and in the case of partial termination, the portion to be
terminated. However, if, in the case of a partial termination, the awarding agency determines that the
remaining portion of the award will not accomplish the purposes for which the award was made, the
awarding agency may terminate the award in its entirety under either §80.43 or paragraph (a) of this
section.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
Subpart D—After-the-Grant Requirements
§ 80.50 Closeout.

(a) General. The Federal agency will close out the award when it determines that all applicable
administrative actions and all required work of the grant has been completed.
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(b) Reports. Within 90 days after the expiration or termination of the grant, the grantee must submit all
financial, performance, and other reports required as a condition of the grant. Upon request by the
grantee, Federal agencies may extend this timeframe. These may include but are not limited to:

(1) Final performance or progress report.

(2) Financial Status Report (SF 269) or Outlay Report and Request for Reimbursement for Construction
Programs (SF—-271) (as applicable).

(3) Final request for payment (SF-270) (if applicable).

(4) Invention disclosure (if applicable).

(5) Federally-owned property report. In accordance with §80.32(f), a grantee must submit an inventory of
all federally owned property (as distinct from property acquired with grant funds) for which it is accountable
and request disposition instructions from the Federal agency of property no longer needed.

(c) Cost adjustment. The Federal agency will, within 90 days after receipt of reports in paragraph (b) of this
section, make upward or downward adjustments to the allowable costs.

(d) Cash adjustments. (1) The Federal agency will make prompt payment to the grantee for allowable
reimbursable costs.

(2) The grantee must immediately refund to the Federal agency any balance of unobligated
(unencumbered) cash advanced that is not authorized to be retained for use on other grants.

(Approved by the Office of Management and Budget under control number 1880-0517)
(Authority: 20 U.S.C. 3474; OMB Circular A—102)

[53 FR 8071 and 8087, Mar. 11, 1988, as amended at 53 FR 49143, Dec. 6, 1988]
§ 80.51 Later disallowances and adjustments.

The closeout of a grant does not affect:

(a) The Federal agency's right to disallow costs and recover funds on the basis of a later audit or other
review;

(b) The grantee's obligation to return any funds due as a result of later refunds, corrections, or other
transactions;

(c) Records retention as required in §80.42;

(d) Property management requirements in §§80.31 and 80.32; and

(e) Audit requirements in §80.26.

(Authority: 20 U.S.C. 3474; OMB Circular A-102)
§ 80.52 Collection of amounts due.

(a) Any funds paid to a grantee in excess of the amount to which the grantee is finally determined to be
entitled under the terms of the award constitute a debt to the Federal Government. If not paid within a
reasonable period after demand, the Federal agency may reduce the debt by:

(1) Making an adminstrative offset against other requests for reimbursements,

(2) Withholding advance payments otherwise due to the grantee, or

(3) Other action permitted by law.

(b) Except where otherwise provided by statutes or regulations, the Federal agency will charge interest on
an overdue debt in accordance with the Federal Claims Collection Standards (4 CFR Ch. Il). The date

82



PART 80—UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GR...OPERATIVEAGREEMENTS TO STATE AND LOCAL GOVERNMENTS

from which interest is computed is not extended by litigation or the filing of any form of appeal.

Subpart E—Entitlement [Reserved]
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§ 81.31 Measure of recovery.

A recipient that made an unallowable expenditure or otherwise failed to discharge its obligation to account
properly for funds shall return an amount that—

(a) Meets the standards for proportionality in §81.32;

(b) In the case of a State or local educational agency, excludes any amount attributable to mitigating
circumstances under the standards in §81.23; and

(c) Excludes any amount expended in a manner not authorized by law more than five years before the
recipient received the notice of a disallowance decision under §81.34.

(Authority: 20 U.S.C. 1221e—3, 1234(f)(1), 1234a(k), 1234b (a) and (b), and 3474(a))

[54 FR 19512, May 5, 1989; 54 FR 21622, May 19, 1989. Redesignated and amended at 58 FR 43473,
Aug. 16, 1993]

§ 81.32 Proportionality.

(a)(1) A recipient that made an unallowable expenditure or otherwise failed to account properly for funds
shall return an amount that is proportional to the extent of the harm its violation caused to an identifiable
Federal interest associated with the program under which it received the grant or cooperative agreement.
(2) An identifiable Federal interest under paragraph (a)(1) of this section includes, but is not limited to, the
following:

(i) Serving only eligible beneficiaries.

(ii) Providing only authorized services or benefits.

(iii) Complying with expenditure requirements and conditions, such as set-aside, excess cost,
maintenance of effort, comparability, supplement-not-supplant, and matching requirements.

(iv) Preserving the integrity of planning, application, recordkeeping, and reporting requirements.

(v) Maintaining accountability for the use of funds.

(b) The appendix to this part contains examples that illustrate how the standards for proportionality apply.
The examples present hypothetical cases and do not represent interpretations of any actual program
statute or regulation.

(Authority: 20 U.S.C. 1221e=3, 1234(f)(1), 1234b(a), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated at 58 FR 43473, Aug. 16, 1993]
§ 81.33 Mitigating circumstances.

(a) A recipient that is a State or local educational agency and that has made an unallowable expenditure

or otherwise failed to account properly for funds is not required to return any amount that is attributable to
the mitigating circumstances described in paragraph (b), (c), or (d) of this section.

(b) Mitigating circumstances exist if it would be unjust to compel the recovery of funds because the
recipient's violation was caused by erroneous written guidance from the department. To prove mitigating
circumstances under this paragraph, the recipient shall prove that—

(1) The guidance was provided in response to a specific written request from the recipient that was
submitted to the Department at the address provided by notice published in the Federal Register under this
section;
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(2) The guidance was provided by a Departmental official authorized to provide the guidance, as
described by that notice;

(3) The recipient actually relied on the guidance as the basis for the conduct that constituted the violation;
and

(4) The recipient's reliance on the guidance was reasonable.

(c) Mitigating circumstances exist if it would be unjust to compel the recovery of funds because the
recipient's violation was caused by the Department's failure to provide timely guidance. To prove
mitigating circumstances under this paragraph, the recipient shall prove that—

(1) The recipient in good faith submitted a written request for guidance with respect to the legality of a
proposed expenditure or practice;

(2) The request was submitted to the Department at the address provided by notice published in

the Federal Register under this section;

(3) The request—

(i) Accurately described the proposed expenditure or practice; and

(i) Included the facts necessary for the Department's determination of its legality;

(4) The request contained the certification of the chief legal officer of the appropriate State educational
agency that the officer—

(i) Examined the proposed expenditure or practice; and

(ii) Believed it was permissible under State and Federal law applicable at the time of the certification;

(5) The recipient reasonably believed the proposed expenditure or practice was permissible under State
and Federal law applicable at the time it submitted the request to the Department;

(6) No Departmental official authorized to provide the requested guidance responded to the request within
90 days of its receipt by the Department; and

(7) The recipient made the proposed expenditure or engaged in the proposed practice after the expiration
of the 90—day period.

(d) Mitigating circumstances exist if it would be unjust to compel the recovery of funds because the
recipient's violation was caused by the recipient's compliance with a judicial decree from a court of
competent jurisdiction. To prove mitigating circumstances under this paragraph, the recipient shall prove
that—

(1) The recipient was legally bound by the decree;

(2) The recipient actually relied on the decree when it engaged in the conduct that constituted the
violation; and

(3) The recipient's reliance on the decree was reasonable.

(e) If a Departmental official authorized to provide the requested guidance responds to a request
described in paragraph (c) of this section more than 90 days after its receipt, the recipient that made the
request shall comply with the guidance at the earliest practicable time.

(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), 1234b(b), and 3474(a))

[54 FR 19512, May 5, 1989. Redesignated at 58 FR 43473, Aug. 16, 1993]
§ 81.34 Notice of a disallowance decision.

(a) If an authorized Departmental official decides that a recipient must return funds under §81.30, the

official gives the recipient written notice of a disallowance decision. The official sends the notice by

certified mail, return receipt requested, or other means that ensure proof of receipt.

(b)(1) The notice must establish a prima facie case for the recovery of funds, including an analysis

reflecting the value of the program services actually obtained in a determination of harm to the Federal
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(c) The Department takes no collection action pending judicial review of a final decision of the Department
under section 458 of GEPA.

(d) If a recipient obtains review of a disallowance decision under §81.38, the Department does not collect

interest on the claim for the period between the date of the disallowance decision and the date of the final
decision of the Department under §81.44.

(Authority: 20 U.S.C. 1234(f)(1); 1234a(f)(1) and (2), (i), and (1))

[54 FR 19512, May 5, 1989. Redesignated and amended at 58 FR 43473, Aug. 16, 1993]
Appendix to Part 81—Illustrations of Proportionality

(1) Ineligible beneficiaries. A State uses 15 percent of its grant to meet the special educational needs of
children who were migratory, but who have not migrated for more than five years as a Federal program
statute requires for eligibility to participate in the program. Result: Recovery of 15 percent of the grant—all
program funds spent for the benefit of those children. Although the services were authorized, the children
were not eligible to receive them.

(2) Ineligible beneficiaries. A Federal program designed to meet the special educational needs of gifted
and talented children requires that at least 80 percent of the children served in any project must be
identified as gifted or talented. A local educational agency (LEA) conducts a project in which 76 students
are identified as gifted or talented and 24 are not. The project was designed and implemented to meet the
special educational needs of gifted and talented students. Result: The LEA must return five percent of the
project costs. The LEA provided authorized services for a project in which the 76 target students had to
constitute at least 80 percent of the total. Thus, the maximum number of non-target students permitted
was 19. Project costs relating to the remaining five students must be returned.

(3) Ineligible beneficiaries. Same as the example in paragraph (2), except that only 15 percent of the
children were identified as gifted or talented. On the basis of the low percentage of these children and
other evidence, the authorized Departmental official finds that the project as a whole did not address their
special educational needs and was outside the purpose of the statute. Result: The LEA must return its
entire award. The difference between the required percentage of gifted and talented children and the
percentage actually enrolled is so substantial that, if consistent with other evidence, the official may
reasonably conclude the entire grant was misused.

(4) Ineligible beneficiaries. Same as the example in paragraph (2), except that 60 percent of the children
were identified as gifted or talented, and it is not clear whether the project was designed or implemented to
meet the special educational needs of these children. Result: If it is determined that the project was
designed and implemented to serve their special educational needs, the LEA must return 25 percent of the
project costs. A project that included 60 target children would meet the requirement that 80 percent of the
children served be gifted and talented if it included no more than 15 other children. Thus, while the LEA
provided authorized services, only 75 percent of the beneficiaries were authorized to participate in the
project (60 target children and 15 others). If the authorized Departmental official, after examining all the
relevant facts, determines that the project was not designed and implemented to serve the special
educational needs of gifted or talented students, the LEA must return its entire award because it did not
provide services authorized by the statute.

(5) Unauthorized activities. An LEA uses ten percent of its grant under a Federal program that authorizes
activities only to meet the special educational needs of educationally deprived children to pay for health
services that are available to all children in the LEA. All the children who use the Federally funded health
services happen to be educationally deprived, and thus eligible to receive program services. Result:

Recovery of ten percent of the grant—all program funds spent for the health services. Although the
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children were eligible to receive program services, the health services were unrelated to a special
educational need and, therefore, not authorized by law.

(6) Set-aside requirement. A State uses 22 percent of its grant for one fiscal year under a Federal adult
education program to provide programs of equivalency to a certificate of graduation from a secondary
school. The adult education program statute restricts those programs to no more than 20 percent of the
State's grant. Result: Two percent of the State's grant must be returned. Although all 22 percent of the
funds supported adult education, the State had no authority to spend more than 20 percent on secondary
school equivalency programs.

(7) Set-aside requirement. A State uses eight percent of its basic State grant under a Federal vocational
education program to pay for the excess cost of vocational education services and activities for
handicapped individuals. The program statute requires a State to use ten percent of its basic State grant
for this purpose. Result: The State must return two percent of its basic State grant, regardless of how it
was used. Because the State was required to spend that two percent on services and activities for
handicapped individuals and did not do so, it diverted those funds from their intended purposes, and the
Federal interest was harmed to that extent.

(8) Excess cost requirement. An LEA uses funds reserved for the disadvantaged under a Federal
vocational education program to pay for the cost of the same vocational education services it provides to
non-disadvantaged individuals. The program statute requires that funds reserved for the disadvantaged
must be used to pay only for the supplemental or additional costs of vocational education services that are
not provided to other individuals and that are required for disadvantaged individuals to participate in
vocational education. Result: All the funds spent on the disadvantaged must be returned. Although the
funds were spent to serve the disadvantaged, the funds were available to pay for only the supplemental or
additional costs of providing services to the disadvantaged.

(9) Maintenance-of-effort requirement. An LEA participates in a Federal program in fiscal year 1988 that
requires it to maintain its expenditures from non-Federal sources for program purposes to receive its full
allotment. The program statute requires that non-Federal funds expended in the first preceding fiscal year
must be at least 90 percent of non-Federal funds expended in the second preceding fiscal year and
provides for a reduction in grant amount proportional to the shortfall in expenditures. No waiver of the
requirement is authorized. In fiscal year 1986 the LEA spent $100,000 from non-Federal sources for
program purposes; in fiscal year 1987, only $87,000. Result: The LEA must return 1/30 of its fiscal year
1988 grant—the amount of its grant that equals the proportion of its shortfall ($3,000) to the required level
of expenditures ($90,000). If, instead, the statute made maintenance of expenditures a clear condition of
the LEA's eligibility to receive funds and did not provide for a proportional reduction in the grant award, the
LEA would be required to return its entire grant.

(10) Supplanting prohibition. An LEA uses funds under a Federal drug education program to provide drug
abuse prevention counseling to students in the eighth grade. The LEA is required to provide that same
counseling under State law. Funds under the Federal program statute are subject to a supplement-not-
supplant requirement. Result: All the funds used to provide the required counseling to the eighth-grade
students must be returned. The Federal funds did not increase the total amount of spending for program
purposes because the counseling would have been provided with non-Federal funds if the Federal funds
were not available.

(11) Matching requirement. A State receives an allotment of $90,000 for fiscal year 1988 under a Federal
adult education program. It expends its full allotment and $8,000 from its own resources for adult
education. Under the Federal statute, the Federal share of expenditures for the State's program is 90
percent. Result: The State must return the unmatched Federal funds, or $18,000. Expenditure of a
$90,000 Federal allotment required $10,000 in matching State expenditures, $2,000 more than the State's
actual expenditures. At a ratio of one State dollar for every nine Federal dollars, $18,000 in Federal funds
were unmatched.
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(12) Application requirements. In order to receive funds under a Federal program that supports a wide
range of activities designed to improve the quality of elementary and secondary education, an LEA
submits an application to its State educational agency (SEA) for a subgrant to carry out school-level basic
skills development programs. The LEA submits its application after conducting an assessment of the
needs of its students in consultation with parents, teachers, community leaders, and interested members
of the general public. The Federal program statute requires the application and consultation processes.
The SEA reviews the LEA's application, determines that the proposed programs are sound and the
application is in compliance with Federal law, and approves the application. After the LEA receives the
subgrant, it unilaterally decides to use 20 percent of the funds for gifted and talented elementary school
students—an authorized activity under the Federal statute. However, the LEA does not consult with
interested parties and does not amend its application. Result: 20 percent of the LEA's subgrant must be
returned. The LEA had no legal authority to use Federal funds for programs or activities other than those
described in its approved application, and its actions with respect to 20 percent of the subgrant not only
impaired the integrity of the application process, but caused significant harm to other Federal interests
associated with the program as follows: the required planning process was circumvented because the LEA
did not consult with the specified local interests; program accountability was impaired because neither the
SEA nor the various local interests that were to be consulted had an opportunity to review and comment
on the merits of the gifted and talented program activities, and the LEA never had to justify those activities
to them; and fiscal accountability was impaired because the SEA and those various local interests were, in
effect, misled by the LEA's unamended application regarding the expenditure of Federal funds.

(13) Harmless violation. Under a Federal program, a grantee is required to establish a 15-member
advisory council of affected teachers, school administrators, parents, and students to assist in program
design, monitoring, and evaluation. Although the law requires at least three student members of the
council, a grantee's council contains only two. The project is carried out, and no damage to the project
attributable to the lack of a third student member can be identified. Result: No financial recovery is
required, although the grantee must take other appropriate steps to come into compliance with the law.
The grantee's violation has not measurably harmed a Federal interest associated with the program.

(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), 1234b(a), and 3474(a))

[54 FR 19512, May 5, 1989; 54 FR 21622, May 19, 1989]
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